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PREFACE  TO  REVISED  EDITION. 

Since  the  laat  edition  of  Dunlap's  Abridgment  of  Ele- 
mentary Law  appeared,  it  has  become  apparent  that  the  book 
might  be  made  even  more  valuable  to  both  the  law  student 
and  the  practicing  lawyer  by  certain  changes.  It  has  been 
deemed  best  to  separate  and  treat  the  subjects  of  agency, 
partnership,  commercial  paper  and  sales  under  separate  heads, 
and  to  enlarge  the  treatment  of  them.  By  reason  of  these 
changes,  the  book  as  now  presented  to  the  public  covers  the 
entire  field  of  Elementary  Law,  and  it  is  hoped  will  commend 
itself  to  both  the  law  student  and  the  practicing  lawyer  who 
deeures  to  obtain  in  small  compass  the  elementary  principles 
of  the  various  departments  of  the  law. 

How  well  the  book  accomplishes  this  purpose  may  be  seen 
by  comparison  of  it  with  what  the  Supreme  Court  of  Texas 
has  recently  set  forth  as  the  proper  course  ot  study  and  regu- 
lation governing  the  mode  of  examinations  for  admissions  to 
the  Bar  in  that  State.  The  requirements  in  Texas  are  very 
similar  to  the  requirements  for  admission  in  other  jurisdictions. 
The  requirements  in  Texas  comprise  the  following  divisions : 
first,  the  elements  of  the  common  law,  and  more  particularly 
Blackstone's  Commentaries,  volumes  1,  2  and  8;  second,  real 
property ;  third,  contracts,  and  under  this  division,  first,  the 
elements  of  contracts ;  second,  sales,  bills  and  notes ;  third, 
carriers,  partnerships,  corporations  and  agencies;  fourth, 
torts;  fifth,  equity  jurisprudence;  sixth,  pleading,  practice 
and  evidence;  seventh,  domestic  relations  and  administra- 
tions of  decedents'  estates;  eighth,  constitutional  and  statu- 
tory law ;  and,  ninth,  criminal  law,  and  particularly  the  fourth 
volume  of  Blackstone. 

An  examination  of  the  table  of  contents  of  the  present  edi- 
tion of  Dunlap's  Abridgment  of  Elementary  Law  will  show 
that  all  of  these  subjects   with  the  possible  exception  of  the 
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oonstitatioiial  law,  haye  been  handled  in  this  book.  So  far  aa 
oonstitntional  law  goes,  this  edition  contains  a  copy  of  the 
Constitution  of  the  United  States,  and  it  would  be  impossible 
within  the  limited  scope  of  a  work  of  this  character  to  treat 
this  subject  at  greater  length. 

The  subjects  of  real  property  and  criminal  law  are  not  treated 
separately,  but  will  be  found  in  the  abridgment  of  Blackstone, 
real  property  in  the  second  volume  of  Blackstone,  and  criminal 
law  in  the  fourth.  There  is  no  lawyer  who  has  read  the  text- 
books on  real  property  with  care,  and  is  familiar  with  Black- 
stone, but  what  will  recognize  that  the  fountain  head  of  the  law 
of  real  property  is  Blackstone's  treatment  of  it  in  the  second 
volume  of  his  Commentaries,  and  that  the  modern  text-books 
are  but  treatises  based  upon  Blackstone  with  the  modem 
deyelopments  of  the  law  on  the  subject.  In  the  present  edi- 
tion of  Dunlap  the  changes  introduced  in  the  law  of  real 
property  have  been  treated  in  notes  appended  to  the  abridg- 
ment of  the  second  volume  of  Blackstone's  Commentaries. 

T.  P.  CHAPLIN. 
St.  Louis,  Mo.,  Pebruary  1,  1905. 
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PREFACE. 


When  Mr.  Tniberforce  asked  the  advice  of  Lord  Eldon  as 
to  the  coarse  to  be  parsaed  by  the  young  Grants  in  their  legal 
stadies,  the  advice  was,  **  to  live  the  life  of  a  hermit  and  work 
like  a  horse.''  That  has  been*  and  no  doubt  still  is,  sound 
advice  in  England  to  make  a  great  lawyer ;  and  in  some  meas- 
ure it  is,  and  perhaps  will  be  more  so,  in  the  United  States. 
But  we  are  a  different  race  of  people,  or,  rather,  a  like  race 
under  different  circumstances.  The  labor  of  the  profession  is 
not  divided  here  as  it  is  in  England,  and  probably  never  will 
be ;  the  consequence  is,  that  to  make  a  great  lawyer  one  may 
have  much  less  learned  lore,  and  must  have  much  more  knowl- 
edge of  men  and  things  in  general. 

There  is  no  spot  on  the  earth  where  the  legal  profession  calls 
for  such  yaried  and  extensive  acquirements  as  it  does  in  this 
country.  A  lawyer  here,  to  be  eminent,  ought  to  know  every- 
thing which  can  be  known,  for  there  is  no  kind  of  knowledge 
that  he  may  not  be  required  to  bring  into  use.  With  these 
facts  in  view,  this  volume  has  been  prepared  to  aid  the  stu- 
dent in  the  thorough  mastery  of  his  course  of  leffol  studies^  and, 
to  some  extent,  obviate  the  loss  of  time  during  his  final  prep- 
aration for  admission  to  the  bar ;  also,  to  give  him  some  prac- 
tical hints  touching  the  best  methods  of  acquiring  a  knowledge 
of  the  law  and  its  practice.  •  *  •  The  chief  design  of 
this  wortc  is  to  give  in  the  fewest  pages  the  principles  and 
definitions  of  law  and  equity,  to  furnish  a  review  or  note 
book  and  vade  TMcum  for  Law  Students  and  young  practi- 
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tioners.  It  is  said  that  *'  the  subBtanoe  of  any  science  consists 
of  certain  elementary  roles  or  first  principles,  which,  as  they 
are  generally  the  pare  dictates  of  reason,  and  short  and  simple 
in  their  phraseology,  find  an  easy  access  to  the  mind*  These 
rales  are  necessarily  nnmeroas,  and,  with  their  exceptions, 
constitnte  the  entire  learning  of  any  science."  Principles, 
owing  to  the  aniversality  of  their  expression,  their  reason  and 
application,  glide  almost  imperceptibly  into  the  mind,  and, 
once  seated  in  the  memory,  seldom  or  never  abandon  it.  That 
which  is  forcibly  impressed  on  the  understanding,  becaase 
folly  comprehended,  is  not  liable  to  forsake  as ;  hence  those 
roles  which  have  been  repeatedly  tested  by  reason,  and  sac- 
cessfolly  applied  to  an  infinite  variety  of  cases,  and  finally 
adopted  as  principles,  have  a  particolar  congeniality  with 
the  mind,  and  are  welcomed  to  the  memory  as  the  ofCspring 
of  '  philosophy.  This  compendium,  presenting  in  a  con- 
densed form,  proned  of  all  redandancies,  the  leading  and  im- 
portant principles,  roles,  and  definitions  of  law  and  eqoity, 
as  laid  down  in  the  standard  elementary  works,  will  be  foond 
far  more  accorate  and  systematic  than  notes  hastily  taken  by 
the  stodent  while  reading  the  ooorse,  to  say  nothing  of  the 
immense  saving  of  time,  and  the  advantage  of  print  over 
writing.  It  contains  the  pith  of  all  the  important  branches 
of  the  law  stodent's  coorse,  aocorately  ooUected  from 
Blackstone's  Commentaries  and  leading  aothors  on  Evidence, 
Contracts,  Pleadings,  and  Eqoity.  No  index  is  fornished, 
becaase  the  work  is,  to  some  extent,  an  index  itself ;  besides, 
it  is  the  desire  of  the  aothor  that  the  student  shall  not  con- 
sider it  as  a  book  to  be  some  extent,  an  index  itself ;  besides, 
it  is  the  desire  of  the  author  that  the  student  shall  not  consider 
it  as  a  book  to  be  *'  tasted  **  merely,  but  to  be  thoroughly 
<' chewed  and  digested; ''he  can  scarcely  skim  it* over  if  he 
would,  for  it  is  the  cream  of  the  law,  gathered  from  the 
purest  and  highest  sources  known  to  legal  science,  and  the 
diligent  student  will  find  it  richer  to  his  professional  taste  as 
he  partakes  of  it  from  day  to  day.  The  author  wishes  here 
to  repeat  his  closing  remarks  in  the  preface  to  the  first  edi-; 
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tlon — that  this  work  is  not  intended  as  a  snbstitate  for  text- 
books, but  simply  to  lighten  the  labors  and  shorten  the  work 
of  the  student  when  he  shall  have  carefully  read  the  whole 
oouBSs  and  oommenoed  his  review^  preparatory  to  final  ex- 
amination  for  the  bar. 

M.  E.  D. 

DSOEMBBB,  1878. 


"  The  Lord  is  our  Judge^  the  Lobd  is  our  lato-givery  the 
Lord  is  our  kifig,"  — laaidh  soxxiii. 

Law.  **  Her  seat  is  the  bosom  of  God,  her  voice  is  the 
harmony  of  the  world ;  all  things  in  heaven  and  earth  do  her 
homage,  the  very  least  as  feeling  her  care,  and  the  greatest 
as  not  exempt  from  her  power."  —  Hooker, 


THE  SEVERAL 


DEPARTMENTS  OR  BRAKCHES  OF  LAW 


MAT   BE  THUS   SHOWN 


LAWS. 


Between 
God  and  Mmi. 


Between 
Man  and  Man. 


Kataral 
Law. 


Bevealed 
Law. 


National  or 

Municipal 

Law. 


International 
Law. 


Canon  or   Common   Equity. 
Eccleslaatlcal    Law. 
Law. 


1, 


Public 

or 

Criminal. 


Private 
or 

avu. 


SIB  WILLIAM  BLACESTONE  was  born  in  Cheapside, 
London,  July  10th,  1728,  the  third  son  of  a  silkman  and 
bowyer. 

Being  in  early  life  deprived  of  both  parents  proved,  in  its 
conseqaences,  the  reverse  of  misfortune,  as  to  that  circom- 
stance  probably  he  was  indebted  for  his  future  opportunities 
for  advancement. 

He  was  educated  at  Oxford,  under  the  care  and  assistance 
of  his  uncle ;  entered  the  Bar  in  1746,  and  was  chosen  Vine- 
rian  Professor  at  Oxford  in  1758 ;  was  a  member  of  Parlia- 
ment, and  in  1770  a  Judge  of  the  Common  Pleas. 

He  died  February  14th,  1780,  in  the  fifty-seventh  year  of 
his  age,  a  member  of  the  Established  Church. 

Blaokstons  began  to  execute  his  lectures  on  the  Laws  of 
England  in  1753. 

The  first  volume,  under  the  title  of  Commentaries  on  the 
Law9  of  England^  appeared  in  1765. 
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Imtboduotion. 

Of  the  8tudy  of  the  law. 

The  nature  of  laws  in  general. 

The  grounds  and  foundations  of  the  laws  of  England. 

The  countries  sabject  to  those  laws. 

The  objecU  of  the  laws  of  England,  which  are 
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VIZ.: 

Thb  Rights  of  Pkbsons Book  L 

Thb  Rights  of  Things Book  IL 

PRnrATB  Wrongs Book  III. 

Public  Wrongs Book  IV* 


THE  NATURE  OF  LAWS  IN  GENERAL. 


IjAW  Is  a  rule  of  action  prescribed  by  superior 
power. 

In  its  most  genersl  and  comprehensive  sense,  it  signifies  a 
rule  of  action  dictated  by  some  snperior,  and  wliioh  the  inferior 
isbonnd  to  obey.  It  is  applied  indiscriminately  to  all  kinds  of 
action,  whether  animate  or  inanimate,  rational  or  irrational ; 
as,  for  example,  we  speak  of  the  laws  of  motion,  of  gravitation, 
ef  cities,  or  mechanics,  as  well  as  the  laws  of  nature  and  of 
nations. 

In  its  more  confined  sense,  it  denotes  the  rnles,  not  of  action 
in  general,  bat  of  human  action  or  conduct — that  is,  the  pre- 
cepts by  which  man,  a  creature  endowed  with  both  reason 
and  a  free  will,  is  commanded  to  make  use  of  those  faculties 
in  the  general  regulation  of  his  behavior. 

Ijaw  is  *Uhe  perfection  of  reason — it  always  intends  to 
conform  thereto  -^ and  that  which  is  not  reason  is  not  law." 

Justinian  reduces  the  whole  doctrine  of  law  to  these  three 
general  principles:  *^ Live  honestly,  ^hurt  nobody,  and  render 
to  every  one  his  Just  due." 

Natural  law  is  the  will  of  our  Maker,  and,  regarded  as  a 
rule  of  human  action  or  conduct,  as  prescribed  by  Him  in 
nature,  it  is  the  eternal  and  immutable  law  of  good  and  evil, 
4i8cavenMe  by  the  light  of  reason,  and  founded  in  those  rela- 
tions of  justice  that  existed  in  the  nature  of  things  antecedent 
to  any  positive  precept. 

Divine  or  revealed  law,  considered  as  a  rule  of  action, 
is  also  the  law  of  nature,  imparted  by  Gk>d  himself. 

The  law  of  nations  is  a  system  of  rules  deducible  from 
reason  and  natural  Justice,  and  established  by  universal  con* 
sent,  to  regulate  the  conduct  and  mutual  intercourse  between 
independent  states. 


* 


•  •  • 
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It  is  'alio  called  ^*  that  code  of  pablio  instnietion  whioh 
..^d^fiplM  the  righto,  and  prescribes  the  datles,  of  nations  in  their 
' .^n'tiercoarse  with  each  other." 

' '  MUXICIPAIi  OR  OTVUL  ULW  is  "  a  rule  of  dvU  con- 
duct  prescribed  by  the  supreme  power  in  a  state,  commanding 
what  is  right  and  prohibiting  what  is  wrong." 

It  la  called  a  rale,  Jlrst^  because  it  is  not -a  transient  or 
sudden  order  from  a  superior  to,  or  concerning,  a  particular 
person,  but  something  permanent,  uniform,  and  universal; 
second^  to  distinguish  it  from  advice  or  counsel ;  thirds  to  dis- 
tinguish it  from  a  compact  or  agreement,  for  a  compact  is  a 
promise  proceeding  from  us —  law  is  a  command  directed  to  us. 

It  is  called  a  rale  of  civil  conduct  to  distinguish  it  from 
the  natural  and  revealed  law,  the  former  being  the  rule  of  moral 
conduct,  and  the  latter  the  rule  of  moral  conduct  and  of  faith. 

It  is  a  rale  prescribed  because  a  bare  resolution,  con- 
fined in  the  breast  of  the  legislator,  without  manifesting  itoelf 
by  some  external  sign,  can  never  be  properly  a  law. 

It  is  prescribed  by  the  supreme  power  in  a  state 
because  legislation  is  the  greatest  act  of  superiority  that  can 
be  exercised  by  one  being  over  another. 

Society  is  formed  for  the  protection  of  individuals,  and  is 
founded  in  their  wants  and /ears. 

€k>vemments  and  states  are  formed  for  the  preservation 
of  society.  They  -are  all  reducible  to  three  regular  forms  of 
government,  viz. : 

A  Democracy,  which  generally  has  more  public  virtue,  or 
goodness  of  intent,  than  other  forms,  but  may  be  deficient  in 
wisdom  to  contrive  and  strength  to  execute. 

A  Monarchy,  which  is  the  most  powerful  and  dangerous  of 
all  governmento. 

An  Aristocracy,  which  is  supposed  to  have  more  wisdom 
than  the  other  forms  of  government,  but  less  honesty  than  a 
republic  and  less  strength  than  a  monarchy. 

The  British  form  of  government  partakes  of  the  advantages 
of  these  three:  The  King,  or  Queen,  representing  the  monar- 
chical form ;  The  House  of  Lords,  the  aristocratic  form;  and 
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the  House  of  Commons,  the  demooratic  form,  of  goyemment ; 
these  three  elements  uniUd  constituting  the  English  ParUa- 
mmU  or  supreme  power  of  that  state. 

A  law  oonsistB  of  fovr  parts,  yia. :  the  dedaratary, 
which  defines  what  is  right  and  wrong ;  the  directory^  which 
oensists  in  commanding  the  observation  of  right  or  prohibit- 
ing the  commission  of  wrong ;  the  remedial,  whereby  a  method 
is  pointed  ont  to  reooyer  private  rights  or  redress  private 
wrongs;  and  the  vindicaiory  part,  wliich  signifies  what  pun- 
ishment shall  be  incurred  by  wrong-doers ;  and  in  this  consists 
the  nudn  strength  and  force  of  a  law. 

To  interpret  a  law,  we  must  inquire  after  the  will  or  in- 
tention of  the  maker,  which  is  collected  from  the  words,  the 
context,  the  snbject*matter,  the  effects  and  consequences,  or 
the  spirit  and  reason,  of  the  law. 

Words  are  generally  to  be  understood  in  their  most  known 
and  usual  signification — their  general  and  popular  sense. 
Terms  of  art,  or  technical  terms,  must  be  taken  according  to 
the  acceptation  of  the  learned  in  art,  trade,  and  science. 

The  context  may  aid  in  establishing  the  meaning  of  words 
still  dubious. 

The  subject-matter.  —  Words  are  always  to  be  under- 
stood as  Slaving  a  regard  thereto,  for  it  is  always  supposed  to 
be  in  the  eye  of  the  legislator,  ^and  all  his  expressions  directed 
to  that  end. 

Of  the  effects  and  consequencesy  the  rule  is,  that  when 
words  bear  either  none  or  a  very  absurd  signification,  if 
literaUy  understood,  we  must  a  little  deviate  from  the  received 
sense  of  them. 

The  reason  and  spirit  of  a  law,  considered,  is  tne  most 
universal  and  effectual  way  of  discovering  its  true  meaning, 
or  the  causes  which  moved  its  enactment ;  for  token  the  retuon 
eeoMt,  the  law  iteelf  ought  to  ceaee. 

EQUITY  arises  from  this  method  of  interpreting  laws  by 
the  reason  and  $pirU  of  them^  Grotius  defines  equity  to  be 
<•  the  correction  of  that  wherein  the  law  (by  reason  of  its 
universality)  is  deficient.'' 
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The  object  of  equity  is  to  giye  a  more  speoifio  relief  than 
can  sometimes  be  had,  tlirongh  the  generality  of  both  the 
unwritten  and  written  law,  in  matters  of  private  right. 

Bqaity  depends^  essentially,  npon  the  particular  oironm- 
stanoes  of  each  case ;  hence  there  can  be  no  established  rules 
and  fixed  precepts  of  equity  laid  down  without  destroying  its 
very  essence  and  reducing  it  to  positive  law. 

Courts  of  equity  are  necessary  because,  when  the  gen- 
eral decrees  of  the  law  come  to  be  applied  to  particular  cases, 
there  should  be  vested  somewhere  the  power  of  defining  those 
circumstances  which,  had  they  been  foreseen,  the  legislator 
himself  would  have  expressed ;  but  the  liberty  of  considering 
all  cases  in  an  equitable  lig^t  must  not  be  indulged  in  too 
far,  lest  thereby  we  destroy  all  law,  and  leave  the  decision  of 
every  question  entirely  in  the  breast  of  the  Judge. 

The  purposes  for  which  our  courts  of  equity  are 
established,  and  the  matters  with  which  they  only  are  con- 
versant, are :  to  detect  latent  frauds  and  concealments,  which 
the  process  of  the  courts  of  law  is  not  adapted  to  reach ;  to 
enforce  the  execution  of  such  matters  of  trust  and  confidence 
as  are  binding  in  conscience,  though  not  cognizable  in  a  court 
of  law ;  to  deliver  from  such  dangers  as  are  owing  to  misfor- 
tune or  oversight;  and  to  give  a  relief  more  specific  and  bet- 
ter adapted  to  the  circumstances  of  the  case  than  can  always 
be  obtained  by  the  generality  of  rules  of  the  positive  or  com-- 
mon  laio. 

They  are  only  conversant  in  matters  of  property  or  private 
right. 

OF  THB  liAWSOF  ENOIjAND.  —  The  municipal  law 
of  England  is  divided  into  two  Jdnds :  the  lex  non  scripta^  the 
unwritten  or  common  law ;  and  the  lex  scriptaf  the  written  or 
statute  law. 

The  unwritten  or  common  law  includes:  general  cim- 
toms^  or  the  common  law,  properly  so  called;  particular 
customs  of  certain  parts  of  the  kingdom ;  and  those  particular 
latos  that  are,  by  custom,  observed  only  in  certain  courts  and 
jurisdictions. 
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€freneral  costoniA,  or  the  common  law,  properly  so 
called,  are  founded  upon  immemorial  universal  usage,  whereof 
judicial  decisions  are  the  eyidence,  which  decisions  are  pre- 
served in  the  public  records,  explained  in  the  year-books  and 
reports,  and  digested  by  writers  of  approved  authority* 

The  unwritten  or  common  law,  then,  derives  its  binding 
power  and  the  force  of  law  from  long  and  immemorial  umige 
and  universal  reception  throaghout  the  kingdom. 

The  degree  of  anttquily  necessary  in  a  custom  to 
entitle  it  to  weight  and  authority  is  that  it  must  have  been 
nsed  time  out  of  mind,  or,  in  the  solemnity  of  our  legal  phrase, 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary. 

The  maxims  and  customs  of  the  common  law  are  to  be  known 
and  their  validity  determined^  by  the  Judges^  in  the  courts  of 
jQstice.  They  are  the  depositaries  of  the  laws,  the  living 
oracles,  who  must  decide  in  all  cases  of  doubt,  and  who  are 
bound  by  oath  to  decide  according  to  the  law  of  the  land. 

Of  precedents. — The  doctrine  of  the  law  is  that  they 
must  be  followed  unless  flatly  absurd,  unjust,  unreasonable,  or 
clearly  contrary  to  the  divine  law ;  fbr  though  the  reason  be 
not  obvious  at  first  view,  yet  we  owe  such  a  deference  to 
former  times  as  not  to  suppose  they  acted  wholly  without  due 
consideration. 

PABTIGUIiAB  CUSTOMS  are  those  which  are  only  in 
use  within  some  particular  districts,  as  gavel-kind,  the  cus- 
toms of  London,  etc. 

The  roles  relating  to  particular  cnstoms  are,  finty 
they  must  be  proved  to  exist ;  secondly ^  they  must  appear  to 
be  legal  —  that  is,  immemorial,  continued,  peaceable,  reason- 
able, certain,  compulsory,  and  consistent ;  and  thirdly ^  they 
must,  when  allowed,  receive  a  strict  construction. 

The  seven  necessary  requisites  to  make  a  particular 
custom  good  or  legal  are :  firet^  that  it  hath  been  used  so 
long  that  the  memory  of  man  runneth  not  to  the  contrary; 
eeoondly^  it  must  have  been  continued,  for  any  interruption 
would  cause  a  temporary  ceasing,  and  the  revival  would  give 
it  a  new  beginning,  which  will  be  within  time  of  memory,  and 
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thereupon  the  custom  will  be  void ;  thirdly,  it  must  have  been 
peaceable  and  acquiesced  in — not  subject  to  contention  and 
dispute;  fourthly,  customs  must  be  reasonable  or  rather, 
taken  negatively,  they  must  not  be  unreasonable; 
fifthly  J  customs  ought  to  be  certain ;  siosthly,  customs,  though 
established  by  consent,  must  be  (when  so  established)  com- 
pulsory, and  not  left  to  the  option  of  every  man  whether  he 
will  use  them  or  not ;  and  9ef0€nthly,  customs  must  be  consistent 
with  each  other — one  custom  cannot  be  set  up  in  opposition 
to  another. 

The  decisions  of  the  courts  of  Justice  are  the  evidence  of  what 
is  common  law. 

The  lata  and  the  opinion  of  the  judge  are  not  always  con- 
vertible terms,  or  one  and  the  same  thing,  since  it  sometimes 
may  happen  that  the  judge  may  mistake  the  law. 

The  reports  containing  the  decisions  of  the  courts  of  En- 
gland are  extant  in  a  regular  series  from  the  reign  of  Edward 
II.  (1307)  inclusive,  and  from  his  time  to  that  of  Henry 
VIII.  (1509)  they  were  taken  at  the  expense  of  the  Crown 
and  published  annually,  whence  they  are  known  as  The  Year* 
BooTcs. 

Particular  laws  are  such  as,  by  special  custom,  are 
adopted  and  used  only  in  certain  peculiar  courts,  under  the 
superintendence  and  control  of  the  common  and  statute  law, 
viz. :  the  Roman  civil  and  canon  law. 

By  the  civil  law  is  generally  understood  the  civil  or 
municipal  law  of  the  Boman  Empire,  as  comprised  in  the 
Institutes,  the  Code,  and  the  Digest  of  the  Emperor  Justinian, 
and  the  novel  constitutions  of  himself  and  some  of  his  suc- 
cessors. The  former  were  compiled  by  Tribonian  and  other 
lawyers,  by  direction  of  Justinian,  about  A.  D.  588.  It  took 
them  three  years,  and  consist  of:  first,  the  Insiitutes^  which 
contain  the  elements  or  first  principles  of  the  Boman  law,  in 
four  books ;  secondly,  the  Digests  or  Pandects,  in  fifty  books, 
containing  the  opinions  and  writings  of  eminent  lawyers; 
thirdly,  a  new  C7od6,  or  collection  of  imperial  constitutions,  in 
twelve  books:  and  fourthly,  the  Novels,  or  new  constitations 
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posterior  in  time  to  the  other  books,  and  amoanting  to  a  sup- 
plement to  the  Code,  containing  new  decrees  of  successiye 
emperors;  the  whole  forming  the  body  of  the  RofMtn  OivU 
Law, 

The  canon  law  is  a  body  of  Soman  ecolesiastioal  law, 
relating  to  such  matters  as  that  Church  either  has,  or  claims 
to  have,  the  proper  jurisdiction  over.  It  consists  of  the  com- 
piled opinions  of  the  aucient  Latin  fathers,  the  decrees  of 
general  councils,  and  the  decretal  epistles  and  bulls  or  edicts 
of  the  Holy  See. 

The  written  or  statate  law  —  the  lex  scripta  —  is  made 
by  the  supreme  power  in  the  state,  to  supply  the  defects,  or 
amend  what  is  amiss,  of  the  unwritten  law. 

The  courts  in  which  the  civil  and  canon  laws  are  permitted 
to  be  used  are:  the  Courts  of  the  Archbishops  and  Bishops, 
and  their  derivative  officers;  the  Military  Courts;  the  Ad- 
miralty Courts ;  and  the  Courts  of  the  Two  Universities ;  but 
they  are  all  under  the  superintendency  of  the  OourU  of  Oorn^ 
mon  Law. 

Statates  are  either  general  or  special,  public  or  private, 
and* are  declaratory  of  the  common  law,  or  remedial  of  small 
defects  therein. 

The  roles  to  be  observed  in  the  constmction  of 
statates  are: 

1st.  There  are  three  points  to  be  considered  in  the  con- 
struction of  all  remedial  statutes,  viz. :  the  old  toto,  the  mtB^ 
chief  J  and  the  remedy. 

2d.  A  statute  which  treats  of  things  or  persons  of  an  tn- 
ferior  rank  cannot,  by  any  general  words,  be  extended  to 
those  of  a  euperiar. 

8d.  Penal  statutes  must  be  construed  strictly. 

4th.  Statutes  against  frauds  are  to  be  liberaUy  and  bene* 
,ficiaUy  expounded. 

5th.  One  part  of  a  statute  must  be  so  construed  with  an- 
other that  the  whole  may  stand,  if  possible. 

6th.  A  sailing  totally  repugnant  to  J;he  body  of  the  act  is 
void. 
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7th.  Where  the  common  law  and  a  statnte  differ,  the  oom- 
mon  law  gives  place  to  the  statute,  and  an  old  statnte  gives 
place  to  a  new  one. 

8th.  If  a  statute  that  repeals  another  is  itself  repealed 
afterwards,  the  first  statute  is  thereby  revived  without  any 
formal  words  for  that  purpose. 

9lh.  Acts  of  Parliament  derogatory  from  the  power  of 
subsequent  Parliaments  bind  not. 

10th.  Acts  of  Parliament  that  are  impossible  to  be  per- 
formed are  of  no  validity. 

THE  TEBBITOBY  OF  £NOIiAN1>  is  divided  into 
Ecclesiastical  and  CivUy  or  Lay. 

The  ecclesiastical  part  is  divided  into  provinces,  dio- 
ceses, archdeaconries,  rural  deaneries,  and  parishes. 

The  civil  divisions  are  into  counties  or  shires,  of  which 
some  are  palatine;  then  into  rapes,  lathes,  or  tithings ;  next, 
into  hundreds  or  wapentakes ;  and  lastly,  into  towns,  vills, 
or  tithings.  Ten  families  of  freeholders  made  a  toum  or  tith- 
inQj  ten  tithings  composed  a  hundred,  and  an  indefinite  number 
of  these  hundreds  formed  a  county  or  ahire* 

Counties  palatine  were  so  balled  because  the  owners 
thereof  had  in  those  counties  royal  powers  as  fully  as  the 
King  in  his  palace. 

THE  OBJECTS  OF  THE  LAWS  of  England  are  Bights 
and  Wrongs. 

Bights  are  privileges ;  they  are  commanded  to  be  observed 
by  law,  and  are  subdivided  into  the  rigfUs  of  persons,  being 
those  which  concern  and  are  annexed  to  the  persons  of  men ; 
and  the  rights  of  things j  which  are  such  rights  as  a  man  may 
acquire  over  external  objects  or  things  unconnected  with  his 
person. 

Wrongs  are  the  privation  of  right ;  they  are  prohibited  by 
law,  and  are  divided  into  private  wrongs^  which  being  in- 
fringements of  particular  rights  merely,  concern  individualB 
only,  and  are  called  dvU  injuries;  and  public  wrongs,  which, 
being  breaches  of  general  and  public  rights,  affect  the  whole 
community,  and  are  called  crimes  and  misdemeanors. 
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Natural  persons,  whose  rights  are 
1.  Absolute,  Tis.  t  the  enjoyment  of 

1.  Personal  secori^^ 

S.  Personal  liberty, 

8.  Private  proper^. 
3.  Belative;  as  they  stand  in  relations 

1.  Public;  as 

1.  Magistrates;  who  are 
!•  Supreme, 

1.  Legislative,  viz. :  the  Parliament, 

3.  Bxecntive,  via. :  the  King,  wherein  of  his 

1.  TiUe, 

S.  Boyal  family, 

5.  Ooancils, 
4.  Daties, 

6.  Prerogative, 
6.  Bevenne. 

1.  Ordinary,  viz. : 
Boclesiastical, 
Temporal. 
Extraordinary 
2.  Subordinate. 

2.  People;  who  are. 
1.  Aliens,  or 
S.  Natives;  who  are 

1.  Clergy,  and 

2.  Laity ;  who  are  in  a  state 

1.  Civil, 

2.  Military, 
8.  Maritime. 

^2.  Private;  as 
'  1.  Master  and  servant, 
2.  Husband  and  wife, 
8.  Parent  and  child, 
4.  Quardian  and  wsjrd. 
2.  Artificial  persons,  viz. :  bodies  politic,  or  corporations! 

1.  Ecclesiastical,  or 

2.  Lay;  either  of  which  may  be 

1.  Aggregate,  or 

2.  Sole. 
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TECB  BIGHTS  OF  PEBSOKS,  belnsT  such  as  con- 
cern and  are  annexed  to  the  persons  of  men,  when  the 
persons  to  whom  they  belong,  or  are  dae,  is  regarded,  are 
called  (simply)  rights^  in  the  popular  acceptation ;  bat  when 
we  consider  sach  as  are  due  from  every  citizen,  they  are 
denominated  (ciyil)  duties. 

Persons  are  divided  by  law  into  natural  persons,  or  sach 
as  the  Grod  of  nature  formed  as ;  and  artificial^  or  sach  as  are 
created  by  haman  laws  for  the  parpose  of  society  and  govern- 
ment, which  are  called  corporations,  or  bodies  politic. 

The  rights  of  natural  persons  are :  abaokUe,  or  each  as 
belong  to  individnals ;  and  rekUivej  or  sach  as  are  incident  to 
them  as  members  of  society. 

The  absolute'  right  of  individuals  are*  those  rights 
which  are  so  in  their  primary  and  strictest  sense ;  sach  as  woald 
belong  to  their  persons  merely  in  state  of  natare,  and  which 
every  man  is  entitled  to  enjoy,  whether  oat  of  society  or  in  it. 

To  protect  individnals  in  the  enjoyment  of  these  absolate 
rights,  which  were  vested  in  them  by  the  immutable  laws  of 
natare,  is  the  principal  aim  of  society. 

To  maintain  and  regulate  these  absolute  rights  of  individ- 
nals is  the  first  and  primary  end  of  human  laws. 

lilberty  is  the  general  appellation  for  the  natural  rights 
of  man,  and  every  man  gives  up  a  part  of  his  natural  liberty 
when  he  enters  into  society  as  the  price  of  so  valuable  a 
pnrchase. 

Political  or  dvil  liberty  is  natural  liberty,  so  far 
restrained  by  human  laws  as  is  necessary  for  the  good  of 
society. 

The  absolate  rights  of  Englishmen  have  been  declared  and 
established,  ^n^,  by  the  Charter  of  Liberties,  obtuned  from 
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King  John,  cftUed  Magna  Oharta;  afterwards^  by  the  statate 
conflrmatio  chartarium^  directing  the  great  charter  to  be 
allowed  as  the  common  law ;  neatf ,  by  a  multitude  of  corrob- 
orating statutes ;  then^  by  the  Petition  of  Bight,  the  Habeas 
Corpus  Act,  and  other  salutary  laws  passed  under  Charles  II ; 
o^atn,  by  the  Bill  of  Bights  of  1688 ;  and  lasdy,  by  the  Act  of 
Settlement. 

The  absolute  rights^  or  civil  liberties«  of  men  are 
principally  three,  yiz. :  the  right  of  personal  security,  the 
right  of  personal  liberty,  and  the  right  of  private  property. 

The  right  of  personal  secnril^  consists  of  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his 
body,  his  health,  and  his  reputation. 

By  limbs  are  meant  only  those  members  which  may  be 
useful  to  him  in  flglit,  and  the  loss  of  which  alone  amounts  to 
mayhem  by  the  common  law. 

Dnress  per  minas  is  where  a  man,  through  fear  of  death 
or  mayhem,  is  prevailed  upon  to  execute  a  deed,  or  to  do  any 
other  legal  act.  These  may  be  afterwards  avoided  if  forced 
upon  him  by  a  well-grounded  fear  of  losing  his  life,  or  even 
limbs,  in  case  of  his  non-compliance. 

Oivil  death  occurs  when  any  man  is  banished  by  the  pro- 
cess of  common  law,  or  abjures  the  realm,  or  enters  into 
religion — i.  e.,  into  a  monastery  —  and  becomes  a  professed 
monk,  in  which  cases  he  is  absolutely  dead  in  taw^  and  his 
next  heir  shall  have  his  estate. 

The  right  of  personal  liberty  consists  in  the  free  power 
of  locomotion,  without  legal  restraint  or  banishment. 

Ijawfal  imprisonment  is  effected  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  some  legal  officer 
having  authority  to  commit  to  prison,  which  warrant  must  be 
in  writing,  under  the  hand  and  seal  of  the  magistrate^  and 
express  the  cause  of  commitment,  in  order  to  be  examined 
into  by  a  habeas  corpus  if  necessary.  Coke  says,  **  the  law 
judges,  like  Festus,  the  Boman  governor,  that  it  is  unreason- 
able to  send  a  prisoner,  and  not  to  signify  withal  the  crimes 
alleged  agunst  him." 
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Habeas  oorpiui  ia  a  writ  reqairlng  the  body  of  a  person 
imprisoned  to  be  brought  before  the  Court  of  King's  Bench  or 
Common  Pleas,  who  shall  determine  whether  the  cause  of 
commitment  be  Just. 

Tlie  right  of  priTate  property  consists  in  the  free  use, 
enjoyment,  and  disposal  of  one's  acquisitions,  without  any 
control  or  diminution,  save  only  by  law. 

The  relattye  rlghtB,  or  relations  of  persons,  as  members 
of  society,  are  eiiheT  public  or  private. 

THB  PUBLIC  KEIiATIONS  are  those  of  magistrates 
and  peopley  the  most  universal  relation  by  which  men  are  con- 
nected together  being  government. 

Prerogattve  is  that  special  pre-eminence  which  the  King 
hath  over  and  above  all  persons,  and  out  of  the  ordinary 
course  of  the  common  law,  in  right  of  his  regal  dignity. 

The  people  are  divided  into  natives,  or  natural-bom  sub- 
jects, aliens,  and  denizens. 

Aliens  are  such  as  are  bom  out  of  the  realm,  or  allegiance, 
of  the  King. 

Denizens  are  such  bom  as  aliens,  but  who  have  ob- 
tained letters  patent  (naturalization)  to  make  them  sub- 
jects. 

Natives,  or  natural-bom  subjects,  are  such  as  are  bom 
within  the  dominions  of  the  Crown  of  England  —  that  is,  within 
the  ligeance,  or,  as  it  is  generally  called,  the  aUegiance^  of  the 
King. 

The  rights  of  natives  are  natural  and  perpetual ;  those  of 
aliens,  local  and  temporary  only,  unless  made  denizens. 

The  natives^  or  people  proper,  are  divided  into  the 
clerical^  or  ecdeHaeticcU^  which  includes  all  persons  in  holy 
orders  or  offices ;  and  the  laity  ^  which  comprehends  all  the  rest 
of  the  nation. 

The  laity  are  divided  into  the  civil,  the  military,  and  the 
maritime. 

The  civil  state  is  divided  into  the  nobility  and  commonalty  ^ 
and  includes  all  the  nation  except  the  clergy,  the  army,  and 
the  navy. 
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The  degrees  of  the  noblllly  are:  dukest  marquises, 
earlsi  visoonnts,  and  barons. 

The  degrees  of  the  commonally  are:  vidames  (now 
quite  out  of  use),  knights,  oolonels,  sergeants-at-law,  doctors, 
esquires,  genttemen,  yeomen,  tradesmen,  artifloers,  and 
laborers. 

Alleglanoe  is  the  duty  of  all  subjects,  being  the  reciprocal 
tie  or  ligamen  wliich  binds  the  subject  to  the  King  in  return 
for  that  protection  which  he  affords  them. 

The  oath  of  allegiance  was  the  oath  taken  to  a  superior 
lord,  or  lord  paramount,  only,  without  any  saving  or  excep- 
tion whatever,  to  bear  faith  to  one's  sovereign  lord,  in  opposi- 
tion to  all  men,  etc. 

Feally  was  the  obligation  on  the  part  of  the  vassal  to  his 
immediate  and  superior  lord. 

The  oath  of  fealty,  or  the  feudal  oath  of  fidelity,  was  the 
parent  of  our  oath  of  allegiance,  and  was  couched  in  almost 
the  same  terms  as  the  oath  of  allegiance,  but  contained  a 
earning  or  exception  of  the  faith  or  allegiance  due  to  the  supe- 
rior lord  or  King ;  hence  it  was  the  oath  taken  to  the  inferior 
lord. 

Homage  was  the  evbmieHon  of  the  tenant  or  vassal  to  his 
lord,  coupled  with  the  oath  and  promise,  and  was  performed 
by  openly  and  humbly  kneeling,  ungirt,  uncovered,  and  hold- 
ing up  his  hands  between  those  of  the  lord,  and  swearing  that 
he  *'  became  his  man  from  this  day  forward,  for  life,  for  limb, 
and  worldly  honor,  and  unto  you  shall  be  true  and  faithful, 
and  bear  you  faith  for  the  land  I  hold  of  you,'*  etc.,  and  then 
received  a  kiss  from  his  lord. 

THE  PRIVATE  BEL  ATIONS  of  persons  in  society  are : 
those  of  master  and  servant,  husband  and  wife,  parent  and 
child,  and  guardian  and  ward. 

Servants  are  mental  or  domestic ;  appreintieee  are  usuaUy 
bound  for  years;  laborere  are  hired  by  the  day  or  week,  and 
are  not  part  of  the  family ;  and  steioards,  factore^  or  bailiffe^ 
the  law  considers  as  servants  pro  tempore. 

The  master  has  a  property  in  the  service  of  his  servant. 
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and  mast  be  answerable  for  sneh  acts  aa  the  servant  does  by 
his  ezpresa  or  implied  eommand  or  aaaent. 

Ifarrlasre  the  law  regards  in,no  other  light  than  as  a  ciidl 
contract,  and  holds  it  good  where  the  parties  were  able, 
wilUog,  and  did  actnally  contract  in  the  proper  forms  and 
solemnities  required  by  law. 

Diaabillties  to  marriage  are  canonical  or  civil. 

Oanonioal  disabilities  are:  pre-contract;  consanguinity, 
or  blood  relationship ;  affinity,  or  relationship  by  marriage ; 
and  some  corporeal  infirmities.  They  are  sufficient  by  the 
ecclesiastical  law,  to  avoid  the  marriage  in  a  spiritual  court, 
but  in  our  law  they  only  make  it  voidable,  and  not  ipao/octo 
void  until  sentence  of  nullity  be  obtained. 

Tlie  civil  disabilities  are :  a  prior  marriage,  want  of  age, 
non-consent  of  parents  or  guardians  where  requisite,  and 
want  of  reason.  They  render  the  marriage  void  ab  initio  j  and 
not  merely  voidable. 

Marriage  is  dissolved  by  death  or  divorce.  Divorce  is 
of  two  kinds:  a  vinctdo  mcUrimcniiy  or  from  the  bond  of 
matrimony,  which  is  total ;  and  a  menaa  et  thoro^  or  from  bed 
or  board,  which  is  partial  only. 

Children  are  of  two  sorts:  legitimate  and  epuriouB,  or 
baetards. 

Tlie  duties  of  parents  to  their  children  are :  maintenance , 
protection,  and  education. 

Legitimate  children  are  those  born  in  lawful  wedlock,  or 
within  a  competent  time  thereafter. 

Bastards  are  those  bom  out  of  lawful  matrimony. 

The  main  end  and  design  of  marriage  is  to  ascertain  and 
fix  upon  some  oertain  person  to  whom  the  care,  protection, 
maintenance  and  education  of  children  should  belong. 

Gnardian  and  ward,  a  temporary  relation  between  per- 
sons which  the  law  hath  provided,  is  a  kind  of  artificial 
parentage,  to  supply  the  deficiency  when  it  happens  of  the 
natural. 

We  have  guardians  by  nature^  or  the  parents ;  guardians /or 
niwrture;  guardians  in  eoeage^  or  by  the  common  lato,  which  last 
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two  are  only  until  the  infant  attains  the  age  of  fourteen ;  and 
guardians  by  atofute,  assigned  by  the  father's  will. 

Full  age  In  an  Infant^  male  or  female,  is  twenty-one, 
which  age  is  completed  on  the  day  preceding  the  anniversary 
of  a  person's  birth. 

An  infant  may  be  sued  only  under  the  protection  and  join- 
ing the  name  of  his  guardian,  and  an  infant  may  sue  either 
by  his  guardian,  or  prochein  amy  or  next  friend,  who  is  not 
his  guardian,  but  any  person  who  will  undertake  the  infant's 
case. 

An  infant,  in  respect  to  his  tender  years,  has  various  priv- 
Ueges  and  various  diaabUUies  in  law,  chiefly  with  regard  to 
suits,  crimes,  estates  and  contracts. 

An  Infant  In  ventre  sa  mere  is  considered  in  law,  for 
many  purposes,  as  born.  It  is  capable  of  having  a  legacy,  or 
a  surrender  of  a  copyhold  estate,  made  to  it ;  it  may  have  a 
guardian  assigned  to  it,  and  it  is  enabled  to  have  an  estate 
limited  to  its  use,  and  to  take  afterward,  by  such  limitation, 
as  if  it  were  then  actually  bom. 

CORPORATIONS,  bodies  politic  or  corporate,  or  afUfi- 
cicU  persons  established  for  preserving  in  perpetual  succession 
certain  rights  which,  being  conferred  on  natural  persons  only, 
would  fail  in  process  of  time. 

Their  primary  division  is  into  aggregatej  consisting  of  many 
members ;  and  soto,  consisting  of  but  one,  a^  a  king,  bishop, 
or  parson. 

Corporations,  sole  or  aggregate,  are  either  secZestcwticaZ 
or  spirUualj  erected  to  perpetuate  the  rights  of  the  church ; 
or  lay  J  as  college,  etc. 

liAY  CORPORATIONS  are  dvU,  erected  for  many 
temporal  purposes,  or  eleemosynary^  erected  to  perpetuate  the 
charities  of  the  founder. 

Corporations  are  created  generally  by  act  of  parlia- 
ment ;  by  royal  charter ;  and  by  prescription,  of  which  the  city 
of  London  is  an  instance  —  it  has  existed  so  long. 

The  powers  incident  to  corporations  are:  to  maintain 
perpetual  succession ;  to  act  in  their  corporate  capacity  like 


BLAGKSTONIC.  25 

an  indlTidaal ;  to  purchase  and  hold  lands ;  to  have  a  com- 
mon seal  by  which  the  corporation  acts  and  speaks  only ;  and 
to  make  by-laws  or  private  statutes  for  its  own  government 
and  regulation. 

A  corporation's  privileges  and  disabilities  are:  it 
most  always  appear  by  attorney,  being,  as  Coke  says, 
'*  invisible; "  it  cannot  maintain  or  be  made  defendant  in  a 
battery  or  like  personal  actions,  nor  commit  crime  in  its  cor- 
porate capacity,  for  it  is  not  liable  to  corporeal  penalties ;  it 
cannot  be  an  executor,  or  perform  any  personal  duties,  for  it 
cannot  take  the  oath  of  due  j^erformance ;  it  cannot  be  seized 
of  lands  to  the  use  of  another,  for  such  kind  of  confidence  is 
foreign  to  the  end  of  its  institution ;  it  cannot  be  committed 
to  prison,  outlawed  or  excommunicated. 

Ck>rporations,  as  they  cannot  be  arrested,  are  made  to  appear 
by  distress  on  their  lands  and  goods. 

The  duty  of  corporations  is  to  answer  the  ends  of  their  insti- 
tution which  may  be  enforced  by  visitations. 

A  corporation  may  be  dissolved  by  act  of  parliament, 
by  natural  death  of  all  its  members,  by  surrender  of  its  fran- 
chises, and  by  forfeiture  of  its  charter — through  negligence 
or  abuse  of  its  franchises. 
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THE    EIGHTS    OF    THINGS. 

(Thb  Law  or  Bbai.  Pbopxbtt.) 


ANALYSIS    OF    BOOK    II. 

Tbe  rlghiM  of  things,  which  oonsist  in  dominion  over 

1.  Things  Bbal,  in  which  are  cooBidered 

1.  Their  seyeral  kinds,  rii. : 

{1.  Corporeal,  or  ^ 

2.  bicorporeal. 

2.  The  tenores  by  which  they  may  be  holden,  yiz. : 

{1.  Ancient,  and 
2.  Modem. 
A.  The  estates  therein,  with  respect  to 
'  1.  The  quantity  of  interest,  viz. : 

1.  Freehold, 
r  1.  Of  inheritance,  or 
\2,  Not  of  inheritance. 

2.  Less  than  freehold,  and  ' 
8.  On  condition. 

2'.  The  time  of  enjoyment,  viz. :  in         \ 

1.  Possession, 

2.  Remainder,  or 
8.  BeTersion. 

8.  The  number  and  connection  of  the  tenants,  who  may 
-1         [         hold  in 

1.  Severalty, 

2.  Joint  tenancy, 
8.  Coparcenary,  or  in 
4.  Common. 

4.  The  title  to  them,  which  may  be  gained  or  lost  by 

1.  Descent,  or  by 

2.  Purchase,  which  includes 

1.  Bscheat, 

2.  Occupancy, 
8.  Prescription, 
4.  Forfeiture,  and 

^  5.  Alienation,  by  common  assurances ;  which  are  by 

1.  Deed,  or  matter  in  pais,  wherein  of  its 

1.  General  nature,  and 

2.  Several  species. 

2.  Matter  of  record, 
8.  Special  custom,  and  by 
4.  Devise. 

2.  Things  Personal,  or  chattels,  in  which  are  considered 

1.  Their  distribution, 

2.  Property  therein, 
8^  Title  to  them,  which  may  be  gained  or  lost  by 

1.  Occupancy. 

2.  Prerogative, 
8.  Forfeiture, 
4.  Custom, 
6.  Succession, 

6.  Marriage, 

7.  Judgment, 

8.  Gift  or  grant, 

9.  Contract, 

10.  Bankruptcy, 

11.  Testament, 

12.  Administration. 


{ 


f 


{ 


BOOK    II. 


TBDB  BIGHTS  OF  THINGS  are  those  rights  which 
a  man  may  acquire  in,  and  to  such  external  things  as  are 
nnconnected  with,  his  person. 

Property,  or  the  dominion  of  man  over  external  objeets, 
has  its  origin  from  the  Oreatar^  as  his  gift  to  mankind. 

The  gubstanee  of  things  was,  at  first,  common  to  all ;  yet  a 
temporary  property  in  the  use  of  them  might  even  then  be 
aoqnired  and  continued  by  occupancy.  In  process  of  time  a 
permanent  property  was  established  in  the  substance,  as  well 
as  the  usSj  of  things,  which  was  also  originally  acquired  by 
occupancy  only. 

Lest  this  property  should  determine  by  the  owner's  derelic- 
tion or  death,  whereby  the  thing  would  again  become  common, 
societies  have  established  conveyances,  wills,  and  heirships,  in 
order  to  continue  the  property  of  the  first  occupant;  and 
where,  by  accident,  such  property  becomes  discontinued  or 
unknown,  the  thing  usually  results  to  the  sovereign  of  the 
state  by  virtue  of  the  municipal  law. 

Things  are  divided  into  things  real  and  things  personal. 

TiuKGS  BEAIi  are  such  as  are  of  a  permanent,  fixed, 
and  immovable  nature,  and  cannot  be  carried  out  of  their 
place,  as  lands  and  tenements.  (1) 

Nora  1.  —  Land  is  the  soil  of  the  earth  and  includes  everytblDg 
erected  upon  its  surface,  or  which  is  buried  beneath  it.  The  term 
land  includes  the  baildiDgs  upon  it,  the  trees  growing  upon  it,  and 
the  minerals  embedded  in  it. 

It  is  a  rule  of  law  that  a  permanent  annexation  of  a  thing  In  itself 
personal  to  the  soil  makes  it  a  part  of  the  realty.  In  such  a  case, 
such  things  are  called  fixtures*  Fixtures  are  things  personal  In 
natorey  which  become  realty  by  reason  of  their  anuexation  to  the 
solL  To  become  a  fixture  the  personalty  must  be  annexed  to  the 
realty  by  some  actual  or  constructiTe  attachment. 
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Things  personal  are  saoh  as  goods,  money,  and  other 
movables,  which  may  attend  the  owner's  person  wherever  he 
may  ohooee  to  go. 

Things  real  are  utuaUy  said  to  consist  in  lands,  tenements, 
and  hereditafnents. 

Land  is  a  term  comprehending  all  things  of  a  permanent, 
substantial  nature  being  a  word  of  very  extensive  signifloa- 
tion. 

liand  has,  in  its  legal  signification,  an  indefinite  extent 
upwards  as  well  as  downwards— c^/t»  est  $olum^  ^ifu$  e8tu$que 
ad  codum  —  so  that  the  word  land  includes  not  only  the  face 
of  the  earth,  but  everjrthing  under  it  or  over  it ;  and  by  the 
name  of  land  everything  terrestrial  will  pate. 
/  Tenement  is  a  word  of  still  greater  extent  than  land,  and, 
in  its  original  proper  and  legal  sense,  it  signifies  any^Atn^  thai 
may  be  holden^  provided  it  be  of  a  permanent  nature, 
whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial, ideal  kind. 

Hereditament  is  by  much  ,the  laigest  and  most  compre- 
hensive expression,  for  it  includes  not  only  lands  and  tene- 
ments, but  whaisoeoer  may  he  inheriled^  be  it  corporeal  or 
incorporeal,  real,  persona!  or  mixed. 

All  the  several  kinds  of  things  real  are  reducible  to  one  of 
these  three,  vis. :  lands,  tenements,  or  hereditaments,  whereof 
the  second  includes  the  first,  and  the  third  the  first  and 
second. 

Things  real  may  be  considered  with  reference  to 
their  several  hinds;  the  tenures  by  which  they  may  be  holden ; 
the  estates  therein ;  and  their  tUle^  or  the  means  of  acquiring 
and  losing  them. 

THB  KINDS  OF  THINGS  BEAIj  are  corporeal  or 
incorporeal,  which  is  also  the  division  of  hereditaments  —  the 
most  comprehensive  denomination  of  things  real. 

Corporeal  hereditaments  are  such  as  affect  the 
senses  —  may  be  seen  and  handled  by  the  body;  they  consist 
wholly  of  permanent  and  substantial  objects^  all  of  which  may 
be  comprehended  under  the  general  denomination  of  land  only. 
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Inoorporeal  hereditaments  are  not  the  objects  of  sen- 
sation—  can  neither  be  seen  nor  handled;  are  creatures  of 
the  aind,  and  exist  only  in  contemplation.  They  are  rights 
issoing  out  of  things  corporate,  whether  real  or  personal ;  or 
oonceming,  or  annexed  to,  or  exercisable  within  the  same. 

They  are  principally  of  ten  sorte,  viz. :  advowsons,. 
tithes,  oemmons,  ways,  offices,  dignities,  franchises,  corodies } 
or  pensions,  annoitiee,  and  rents. 

An  adTOWSon  is  the  right  of  presentation  to  a  church  or 
eodesiastical  benefice,  either  appendant  —  i.  e.,  annexed  to 
the  possession  of  the  manor  (lords  of  manor  being  originally 
the  only  founders  and  patrons  of  churches) — or  xin  groes^ 
as  where  separated  from  the  property  of  the  manor  and 
annexed  to  the  person  of  the  owner,  and  not  to  his  manor 
or  lands. 

AdTOWSona  are  also  either  presentaHve^  where  the  patron 
has  a  right  of  presentation,  and  to  demand  of  the  bishop  to 
institute  his  clerk  if  qualified ;  coUative^  where  the  bishop  and 
patron  are  one  and  the  same,  in  which  case  the  bishop  cannot 
present  to  himself,  but  does  by  the  act  of  collation  all  that  is 
done  by  institution  and  induction ;  or  donative^  as  where  the 
Bang,  or  any  subject  by  his  license,  doth  found  a  church,  and 
ordains  that  it  shall  l>e  merely  in  the  gift  or  disposal  of  the 
patron,  subject  to  his  visitations  only,  and  not  that  of  the 
ordinary,  and  vested  absolutely  in  the  clerk  by  the  patron's 
deed  of  donation,  without  presentation,  institution,  or  indue* 
tion. 

Tithes  are  the  tenth  part  of  the  yearly  increase  arising  and 
renewing  from  the  profits  of  lands,  the  stock  upon  lands,  and 
the  personal  industry  of  the  inhabitants. 

**Time  of  memory"  has  long  ago  been  ascertained, 
by  law,  to  commence  from  the  beginning  of  the  reign  of 
Richard  I. 

TUhn  are  eithecjgredtoZ,  as  corn,  grass,  hops,  and  wood ; 
mted,  as  wool,  milk,  pigs,  etc. ;  or  personal^  as  of  manual 
occupations,  trades,  fisheries,  and  the  like. 

Common  is  a  right  or  profit  which  a  man  has  in  the  land  of 
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another,  m  to  feed  Ids  beasts,  cat6h  fish,  dig  turf ,  and  the 
like.    It  is  chiefly  of  four  kinds,  viz. :   (2) 

NoTB  2.— A  right  ef  eonmon  is  distinguished  from  a  right  ef 
way,  the  discosslon  of  which  immediately  follows,  in  that  the  former 
is  a  right  to  take  something  of  the  land  itself,  as  grass,  turf,  etc.  A 
right  of  way  is  a  right  to  use  the  land  merely,  without  taking  anything 
of  the  land  itself. 

Common  of  pastnre  is  a  right  of  feeding  one's  beasts  on 
another's  land,  and  is  either  appendant^  as  when  inseparably 
incident  to  the  grant  of  the  lands ;  appurtenafU^  where  it  arises 
from  no  connection  of  tennre  or  absolute  necessity,  but  may 
be  annexed  to  lands,  or  extended  to  other  beasts  besides  such 
as  are  generally  commonable,  as  hogs,  goats,  etc.,  which 
neither  plow  nor  manure  the  ground ;  (^  vicinage^  where  the 
inhabitants  of  two  contiguous  townships  have  interoommoned 
to  prevent  suits ;  or  in  gross,  where  it  is  annexed  to  a  man's 
person  instead  of  to  land. 

Common  of  piscary  is  a  right  of  fishing  in  another  man's 
water. 

Common  of  turbary  is  aright  of  digging  turf  on  another's 
ground. 

Conunon  of  estovers,  or  botes,  is  a  right  of  taking  nec- 
essary wood  from  off  another's  estate. 

Ways  are  a  right  of  passing  over  another's  ground  and  has 
reference  only  to  private  ways.  They  may  be  founded  on 
permission,  grant,  and  prescription,  or  may  arise  from  act  and 
operation  of  law.  (3) 

NoTB  8.— Ways  are  now  commonly  called  easements,  and  the  law  on 
this  class  of  incorporeal  hereditaments  has  developed  greatly  since 
Blackstone  wrote.  An  easement  is  the  right  ef  one  owner  of  land 
to  either  use  another's  land  in  a  particular  manner,  or  prevent 
that  other  from  using  his  land  In  a  particular  manner.  Two 
estates  are  needed  to  make  an  easement,  the  estate  of  the  man  whp 
has  the  right  to  use  or  prevent  the  other  from  using  his  estate  in  a 
certain  way,  is  the  dominant  estatOf  the  latter  is  called  the  serrient 
estate.    Basements  are  acquired  (1)  by  express  grant,  e.  g.,  by  de^ 
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or  (2)  by  implied  grant,  as  where  the  easement  Is  so  essential  to  an 
estate  granted  that  it  mast  be  implied  to  preyent  the  conveyance  from 
operating  as  an  injury  to  the  grantee;  (8)  or  by  prescription,  as 
where  the  easement  Is  presumed  to  have  been  originally  granted  to 
the  owner  of  the  dominant  estate,  since  he  has  enjoyed  it  for  the 
period  covered  by  the  Statute  of  Limitations. 

The  common  easements  are  right  of  way^  light  and  alfi  watert 
■mpport  and  party  walls* 

Sights  of  way  are  public,  where  enjoyed  by  the  public  generallyt 
and  prlTate,  where  the  right  belongs  only  to  one  or  two. 

Easement  of  light  and  air  is  the  right  of  the  owner  of  the  domi- 
nant tenement  to  have  the  light  and  air  come  on  his  land  unobstructed 
by  an  erection  on  the  servient  tenement. 

Easement  of  water  is  the  right  of  a  land  owner  to  the  free  and 
unrestricted  flow  of  a  stream  of  water  on  the  adjacent  proprietor's 
land.  Easement  of  support  or  the  right  of  subjacent  and  lateral 
support  is  the  right  of  one  owner  of  land  to  the  support  of  the  land 
of  the  adjacent  owner,  whereby  the  latter  may  not  so  excavate  his 
land  so  as  to  cause  the  other  owner's  land  to  fall  or  cave.  But  this 
right  extends  only  to  land  in  its  natural  condltioui— free  from  build- 
ings. 

Easement  of  pnrty  wall  is  where  one  wall  Is  erected  between  two 
lots  and  the  adjoining  owners  each  own  a  half  of  the  wall  with  an 
easement  in  support  for  the  other  half. 

A  lieenso  is  a  right  to  use  the  land  of  another  in  a  certain  manner. 
It  differs  from  an  easement  in  that  it  is  not  created  by  deed  or  pre- 
scription, but  orally  and  by  implication.  Because  of  this  manner  of 
creation  a  license  is  not  a  right  or  interest  issuing  out  of  land,  bat  a 
mere  permission  to  use  it,  which  is  held  to  be  revocable  in  most 
cases  at  the  will  of  the  licenser. 

Offices  are  the  right  to  exercise  a  pablic  or  private  em- 
ployment, and  to  take  the  lees  and  emolaments  pertaining 
thereto. 

Dignities  are  titles  to  honor,  and  bear  a  near  relation  to 
offices. 

Franeblses  are  a  royal  privilege,  or  branch  of  the  King's 
prerogative,  subsisting  in  the  hands  of  the  subject. 

Franchise  and  liberty  are  used  as  synonymons  terms. 

Corodies  are  allotments  of  provisions  for  one's  sustenance, 
which  may  be  converted  into  pensions. 
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Annuity  is  a  yearly  sum  of  money  charged  upon  the  j>eric»iiy 
and  not  npon  the  lands,  of  the  grantor. 

Bents  are  certain  profits  issuing  yearly  oat  of  lands  and 
tenements  corporeal.  The  rents  at  common  law  were  rent- 
service,  rent-charge,  and  rent  seek. 

Bent-service  is  so  called  because  it  has  some  corporeal 
service  incident  to  it;  as,  at  least,  fealty  or  the  feudal  oath  of 
fidelity. 

Bent-oharge  is  where  the  owner  of  the  rent  has  no  future 
interest  or  reversion  expectant  in  the  land,  and  it  is  called 
a  rent-charge  because  the  land  was  charged  with  a  distress  for 
the  payment  of  the  rent. 

Bent-seek,  or  barren  rent,  is  a  rent  reserved  by  deed|  but 
without  any  clause  of  distress. 

Bents  of  assise  are  the  certain  established  rents  of  the 
freeholder  and  ancient  copyholders  of  a  manor,  which  cannot 
be  departed  from  or  varied.  Those  of  the  freeholders  were 
frequently  called  chtef^renUt  and  those  of  both  indifferently 
denominated  quit-rents^  because  thereby  the  tenant  goes  quit 
and  free  of  all  services.  When  the  quit  rents  were  reserved 
in  silver  they  were  called  toAits-rento  in  contradistinction  to 
rents  received  in  work,  grain,  or  baser  money,  which  was 
called  black'tnail. 

Back-rent  is  a  rent  of  the  full  value  of  the  tenement,  or 
near  it. 

A  fee-farm  rent  is  a  rent^harge  issuing  out  of  an  estate 
in  fee  of  at  least  one-fourth  of  the  value  of  the  lands  at  the 
time  of  its  reservation. 

TENUBES  BY  WHICH  THINGS  BEAL  MAY  BE 
HOL.DEX. 

The  English  doctrine  of  tenures  is  derived  from  the 
feudal  law  or  system^  which  had  its  origin  from  the  military 
policy  of  the  Northern  or  Celtic  nations  —  the  Groths,  Huns, 
Franks,  Vandals,  Lombards,  etc.  —who,  all  migrating  from 
the  same  officina  gerUium^  poured  themselves  in  vast  quanti- 
ties into  all  the  regions  of  Europe  at  the  declension  of  the 
Boman  Empire.    Bringing  this  policy  from  their  own  ooun- 
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tries*  they  oontinned  it  in  tlieir  new  acquisitions  ast  be  most 
likely  means  of  securing  them. 

TeudBj  Jlef»f  or  fees — in  their  original  synonymous  — were 
allotments  of  large  districts  or  parcels  of  land  made  by  the 
conquering  chief  or  general  to  the  superior  officers  of  their 
annieSf  and  by  them  dealt  out  again,  in  smaller  parcels,  to  the 
inferior  officers  and  most  deserring  soldiers  under  them. 

The  appellation /eud,  ^/,  orfee^  sigDlfied  in  the  Northern 
language  a  conditional  stipevid  or  reward^  and  the  condition 
annexed  to  them  being  that  the  possessor  should  do  seryice 
faithfully  for  them  to  him  who  gave  them,  both  at  home  and 
in  wars,  for  which  purpose  he  took  the  feudal  oath  of  fealty, 
and  in  case  of  breach  of  this  oath  or  condition  the  lands 
reverted  to  him  who  granted  them. 

The  unlTersality  and  early  use  of  this  feudal  plan 
among  all  those  nations,  which,  in  compliance  to  the  Romans, 
we  still  call  barbarous,  may  appear  from  what  is  recorded  of 
the  Cimbri  and  Teutons,  nations  of  the  same  Northern  origin 
as  those  we  have  been  describing,  at  their  first  irruption  into 
Italy,  about  a  century  before  the  Christian  era.  They  de- 
manded of  the  Romans  stipendiary  lands  or  feuds  to  be 
allotted  to  them,  to  be  held  by  military  and  other  personal 
services,  whenever  their  lord  should  call  upon  them.  I%i8 
was  evidently  the  same  constitution  that  displayed  itself  more 
fuOy  about  seven  hundred  years  afterwards,  when  the  Salii, 
Burgundians,  and  Franks  broke  in  upon  Gaul,  the  Visigoths 
upon  Spain,  and  the  Lombards  upon  Italy,  and  introduced 
with  themselves  this  Northern  plan  of  polity  as  best  serving 
to  distribute  and  protect  the  territories  they  had  newly  gained. 
Hence  the  Emperor  Alexander  Severus  took  the  hint  of  divid- 
ing lands  conquered  from  the  enemy  among  his  generals  and 
victorious  soldiery,  on  condition  of  receiving  military  service 
from  them  and  their  heirs  forever. 

The  wisdom  and  efficiency  of  this  policy  of  the  victorious 
Northerners  alarmed  all  the  princes  of  Europe,  and  made  them 
think  it  necessary  to  enter  into  the  same  plan  with  their  sub- 
jects, whose  possession  before  was  perfectly  allodial  —  that 
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is,  independent,  and  held  of  no  superior ;  and  thus  in  a  few 
years  the  feudal  constltatlon  or  doctrine  of  tenures 
extended  itself  over  all  the  western  world,  which  alter- 
ation of  landed  property  in  so  material  a  point  drew  after  it 
an  alteration  of  laws  and  customs,  so  that  the  feudal  laws 
soon  drore  out  the  Roman,  which  had  hitherto  so  universally 
obtained,  but  now  became  for  many  centuries  lost  and  for- 
gotten. 

But  this  feudal  polity,  thus  by  degrees  established  over  all 
Europe,  was  not  received  universally  into  that  part  of  the 
island  called  England  until  the  reign  of  William  the  Norman, 
for  the  Saxons  were  firmly  settled  in  the  island  as  early  as  the 
year  600,  and  it  was  not  till  two  centuries  after  that  feuds 
arrived  at  full  vigor  in  Europe. 

This  introduction  of  the  feudal  tenures  into  England 
by  King  William  does  not  appear  to  have  been  effected 
immediately  after  his  conquest,  nor  by  the  mere  arbitrary  will 
and  power  of  the  conqueror,  but  to  have  been  gradually 
established  by  the  Roman  barons  and  others,  and  afterwards 
universally  consented  to  by  the  great  council  of  the  nation, 
long  after  his  title  was  established,  upon  the  principle  of  self <- 
security. 

In  consequence  of  this  change,  it  became  a  fundamental 
maaim  and  necessary  principle  —  though  in  reality  a  mere 
fiction  —  of  our  English  tenures,  'Hhat  the  King  is  the  uni- 
versal lord  and  original  proprietor  of  all  the  lands  in  his  king- 
dom, and  that  no  man  doth  or  can  possess  any  part  of  it  but 
what  has  mediately  or  immediately  been  derived  as  a  gift  from 
him  to  be  held  upon  feudal  services.'* 

In  this  system  of  tenure,  in  general  the  grantor  was  called 
the  proprietor  or  lordy  and  retained  the  dominion  or  ultimate 
property  of  the  feud  or  fee ;  and  the  grantee  who  had  only  the 
use  or  possession,  was  styled  the  feudatory  or  vassaiy  which 
was  only  another  name  for  the  tenant  or  holder  of  the  lands. 

The  Bang  —  the  original  grantor  —  was  styled  the  lord  para- 
mount,  or  over  all;  those  who  held  immediately  under  him 
being  styled  his  tenants  in  capite^  or  in  chief ;  and  they  who 


BLACKSTONE.  87 

held  under  these  mesne  or  middle  lords  were  styled  tenants 
parvaU,  or  the  lowest  tenants,  who  made  the  woaU  or  profit 
from  the  land. 

The  feudatories  were  styled  pares  curtiSy  or  pares  eurioSj 
becanse  the  lord  was  the  legislator  and  Jadge  over  his  feuda- 
tories. 

The  manner  of  granting  a  fend  was  by  words  of  gratnitons 
and  pare  donation,  being  perfected  by  the  ceremony  of  cor- 
poreal investiture,  or  open  and  notorious  delivery  of  posses- 
sion in  the  presence  of  the  other  vassals,  called  livery  or  seizin, 

Feads  were  not  at  first  hereditary,  though  frequently 
granted  by  favor  of  the  lord  to  the  children  of  the  former  pos- 
sessor, till,  in  process  of  time,  it  became  unusual,  and  was, 
therefore,  thought  hard  to  reject  the  heir  if  he  were  capable 
to  perform  the  service ;  and,  therefore,  infants,  women,  and 
monks,  who  were  incapable  of  bearing  arms,  were  also  incapa- 
ble of  succeeding  to  a  genuine  feud,  and  it  was  for  this  reason 
that  women  did  not  receive  the  attention,  consideration,  or 
privileges,  pertaining  to  property  that  men  did,  and  many  of 
their  disabilities  in  law  to  this  day  may  be  traced  back  to  this 
origin,  for  previous  to  the  introduction  of  this  system  the  priv- 
ileges of  women  in  England  were  generally  about  the  same  as 
those  of  the  men.  This  succession  of  the  children  to  their 
father's  feud,  or  descent  of  the  feud,  originally  extended  to  all 
the  males  alike ;  but,  being  found  inconvenient,  and  also  tend- 
ing to  weaken  the  strength  of  the  feudal  union  by  multiplicity 
of  these  divisions  among  so  many  heirs,  honorary  feuds  j  or  titles 
of  nobility  y  were  introduced,  which  were  not  divisible,  and  could 
be  inherited  only  by  the  eldest  son,  in  imitation  of  military 
feuds. 

Neither  lord  nor  vassal  could  alien  his  estate  without  the 
consent  of  the  other,  because  the  feudal  obligation  was  looked 
upon  as  reciprocal. 

The  feudatories  often  found  it  necessary  to  commit  part  of 
their  lands  to  inferior  tenants,  and  obliged  such  to  make 
returns  in  service,  corn,  cattle,  or  money,  which  returns  were 
the  origin  of  rents^  which  were  called  improper  feuds. 
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THB  AKOIENT  BNaiilSH  TBKUBBS,  or  the  manner 
in  which  lands,  tenemento,  and  hereditaments  were  held  until 
the  middle  of  the  last  century. 

Tenure  denotes  the  manner  of  holding  or  poBsessing 
property. 

Tenement  is  the  thing  holden. 

Tenanty  the  person  holding  lands  or  tenements  by  any  title. 

The  distinction  of  tenures  consisted  in  the  nature  of  the 
services  or  renders  that  were  due  to  the  lords  from  their 
tenants. 

The  services^  in  respect  of  their  quality,  were  either  yrse 
or  base;  and,  in  respect  of  their  quantity  and  time  of  exact- 
ing them,  were  either  certain  or  uncertain. 

Free  services  were  such  as  were  not  unbecoming  the 
character  of  a  soldier  or  a  freeman  to  perform,  as  to 
serve  under  his  lord  in  the  wars,  to  pay  a  sum  of  money, 
and  the  like. 

Base  services  were  such  as  were  fit  only  for  peasants  or 
persons  of  a  servile  rank,  as  to  plow  the  lord's  land,  make  his 
hedges,  etc. 

Certain  services,  whether  free  or  base,  were  such  as  were 
stinted  in  quantity,  and  could  not  be  exceeded  on  any  pretense, 
as  to  pay  a  stated  annual  rent,  or  to  plow  such  a  field  for 
three  days. 

Uncertain  services  depended  upon  unknown  contingen- 
cies, as  to  do  military  service  in  person,  pay  an  assessment  in 
lieu  of  it,  or  wind  a  horn  whenever  the  Scots  invaded  the 
realm,  which  were  free  services ;  or  to  do  whatever  the  lord 
should  command,  which  was  a  base  or  villein  service. 

From  the  various  combinations  of  these  services  have  arisen 
the  four  principal  species  of  ancient  lay  tenures  which  sub- 
sisted in  England  till  the  middle  of  the  last  century,  and  three 
of  which  subsist  to  this  day ;  hence  the  feudal  dogs^  ilumgh 
greatly  lessened^  stiU  cling  to  English  property. 

Bracton,  who  ?nx>te  under  Henry  III.,  gives  the  clearest 
account  of  these  ancient  tenures,  of  which  the  following  is  an 
outline  or  abstract,  viz. : 
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<<  Tenements  are  of  two  kinds:  /^nk-teMmentB  and  vfl- 
lenage. 

**  Of  frank-tenenientay  some  are  held  freely  in  oonsider- 
atioo  of  homage  and  knight-serviee ;  others,  in/Viee-foco^s,  with 
the  service  -of  fealty  only. 

M  Of  TlllenageSi  some  are  pure  and  others  privileged;  he 
holding  in  ptsre  viUenage  doing  whatever  is  oommanded  of  him, 
and  always  bound  to  an  uncertain  service ;  and  in  privileged 
vUlenage^  or  viUsin-toco^s,  the  villein>socmen  do  villein  serv- 
ices, bat  sQch  as  are  certain  and  determined.** 

From  the  sense  of  which  the  four  principal  kinds  of  ancient 
English  tenures  appear  to  have  been,  viz. : 

Tenure  In  chivalzyy  or  by  knight-service,  where  the  serv- 
ice was/rse,  but  uncertain^  as  military  service  with  homage. 

Tenure  in  free-aocagef  where  the  service  was  not  only 
yree,  but  certain^  as  fealty  only,  or  by  rent  and  fealty. 

Tenure  in  pnre  viUenagey  where  the  service  was  base 
and  uncertain. 

Tenure  in  privileged  villenaget  or  viHein-aocagej  where 
the  service  was  &<U€,  but  reduced  to  a  certainty. 

The  most  universal  ancient  tenure  was  that  in  chivalry ^  or 
hy  knight-eervicef  to  make  which  a  determinate  quantity  of 
land  was  necessary,  called  a  knight's /es — feodum  mUitare  — 
and  diifered  in  but  very  few  points  from  a  pure  or  proper 
leud — being  entirely  military,  the  tenant  or  knight  being 
bound  to  attend  his  lord  forty  days  in  every  year,  if  called 
upon,  as  his  reditua  or  return,  or  his  rent,  or  service,  for  the 
lands  he  held.  It  was  granted  by  livery  and  perfected  by 
homage  and  fealty. 

Tbe  seven  fruits  and.  consequences  of  knight- 
service^  or  tenure  in  cliivalry,  inseparably  incident  to  it,  were: 
aids,  reliefs,  primer-seizin,  wardship,  marriage,  fines  for  aliena- 
tion, and  escheat. 

Aids  were  principally  three:  to  ransom  the  lord's  person 
if  taken  prisoner,  to  make  the  lord's  eldest  son  a  knight,  and  to 
marry  the  lord's  eldest  daughter  by  giving  her  a  suitable  por- 
tion.   Aids  were  originally  mere  henevolencesj  granted  by  the 
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tenant  to  the  lord  in  times  of  difficulty  and  distress,  bat  in 
process  of  time  they  grew  to  be  considered  as  a  matter  of  right, 
and  not  of  discretion. 

Reliefs  were  a  fine,  or  composition  with  the  tord^  for  taking 
np  the  estate,  which,  by  the  feudal  law,  was  lapsed  or  fallen  in 
by  the  death  of  the  tenant. 

Primer-seizin  was  a  right  which  the  King  had,  whenever 
any  of  his  tenants  in  capUe  died  seized  of  a  knight's  fee,  to 
receive  of  the  heir,  if  he  were  of  age,  a  whole  year's  profits  of 
the  lands  if  they  were  in  possession,  and  half  a  year's  profits 
if  in  reversion  expectant  on  an  estate  for  life. 

Wardship.  —  When  the  heir  was  under  age  the  lord  was 
entitled  to  wardship,  and  was  called  guardian  in  chivalry.  It 
consisted  in  having  the  custody  of  the  body  and  lands  of  such 
heir,  without  any  account  of  the  profits,  till  the  age  of  twenty- 
one  in  males  and  sixteen  in  females,  for  the  feudal  law 
considered  him  incapable  of  knight-service  till  of  age,  or 
twenty-one. 

MarriagOf  or  the  tendering  of  a  suitable  match  to  their 
infant  wards,  was  another  right  the  lord  had,  which,  if  they 
refused,  they  forfeited  the  value  of  the  marriage  to  their 
guardian.  This  custom  grew  from  the  fear  of  their  marrying 
the  lord's  enemy. 

Fines  were  due  the  lord  for  every  alienation  of  the  tenant 
whenever  he  had  occasion  to  make  over  his  land  to  another, 
which  he  could  not  do,  however,  without  the  consent  of  the 
lord.  The  lord,  also,  could  not  alien  his  seigniory  without  the 
consent  of  his  tenant,  which  consent  was  called  his  attornment^ 
for  the  feudal  obligation  was  looked  upon  as  reciprocal. 

Sscheat  is  the  determination  of  the  tenure,  or  dissolu- 
tion of  the  mutual  l>ond  between  the  lord  and  tenant,  from 
the  extinction  of  the  blood  of  the  latter,  by  either  natural  or 
oivil  causes,  in  which  case  the  land  escheated^  or  fell  back,  to 
the  lord  of  the  fee. 

Other  species  of  knight-service  were : 

Tenure  by  grand-serjeanty  was  where  the  tenant  was 
bound  to  do  some  special  honorary  service  to  the  King  in 
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person;  as  to  carry  his  baiiDer,  his  sword,  or  the  like ;  or  be 
bis  butler,  champion,  or  other  officer,  at  his  comation. 

Tempre  by  com&ge  was  a  species  of  grand-serjeanty,  and 
consisted  of  winding  a  horn  when  the  Scots  and  other  enemies 
entered  the  land,  in  order  to  warn  the  King's  subjects. 

Bscnagey  or  scntage,  was  a  pecuniary  satisfaction 
instead  of  military  serrice  which  tenants  found  means  of 
substituting  in  lieu  of  the  more  troublesome  persanaZ  aJttend' 
ance  of  knight-service.  This  pecuniary  substitute  came  at 
last  to  be  levied  by  assessments,  at  so  much  for  every  knight'9 
fee ;  but  by  the  laws  of  Edward  I.  and  Magna  Charta  no  ecu- 
tage  could  be  levied  without  the  consent  of  Parliament,  these 
scutages  being  the  groundwork  of  all  succeeding  subsidies, 
and  the  land  tax  of  later  times.  By  this  degeneration  of  per- 
9oncU  military  duty  into  pecuniary  assessments  the  advantages 
of  the  feudal  constitution  were  destroyed. 

THE  MODERN  ENGLISH  TENURES  are  those  of 
the  ancient  or  original  English  tenures  which  remained  after 
the  destruction  of  the  military  or  most  oppressive  of  the 
feudal  tenures,  which  was  accomplished  at  a  single  blow  by 
the  statute  12,  Charles  II.,  whereby  all  tenures  except  frank- 
almoigne,  grand-serjeanty,  and  copyholds  were  reduced  to 
one  general  species  of  tenure,  called  free  and  common 
socage. 

This  statute  of  Charles  II.  was  even  a  greater  acquisition 
to  the  civil  property  of  the  kingdom  than  Magna  Charta 
itself,  since  that  only  pruned  the  luxuriances  that  had  grown 
out  of  the  military  tenures,  and  thereby  preserved  the  vigor 
of  them,  but  the  statute  of  Charles  II.  extirpated  the  whole, 
and  demolished  both  root  and  branch. 

The  word  socage  is  derived  from  the  Saxon  appellation  soc^ 
which  signifies  liberty  or  privilege,  and  being  joined  to  a  usual 
termination,  is  called  socage;  in  Latin  socagium^  signifying 
9k  free  and  privileged  tenure. 

SocaiT®)  ii^  its  most  general  and  extensive  signification, 
seems  to  denote  a  tenure  by  any  certain  and  determinate  serv- 
ice, and  is  of  two  sorts,  free  socage  and  villein  socage. 
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This  tenure  indndeB  petit-serjeanty,  tenure  in  biirgage«  and 
gayel-kind. 

Free*8ooage  tenures  partook  strpngly  of  the  fendal 
nature,  as  well  as  those  in  chivalry^  the  lands  being  holden 
subject  to  some  ierviee  —  at  least  to  fealty  and  suit  of  ooort-— 
and  subject  to  reUefs,  wardships,  and  escheat,  but  not  to  maiy 
riage.  They  were  also  formerly  subject  to  aids,  primer-seizin, 
fines  for  alienation,  and  escheat,  except  in  gavel-kind. 

Boeage  tenures  were  plainly  the  relics  of  Sazon  liberty, 
retained  by  such  persons  as  had  neither  forfeited  them  to  the 
King,  nor  been  obliged  to  exchange  them  for,  as  it  was  called, 
the  more  honorable,  but  more  troublesome,  tenure  of  knight- 
service.  This  is  peculiarly  remarkable  in  the  tenure  prevail- 
ing in  Kent,  called  gavel-kind^  which  is  generally  acknowledged 
to  be  a  species  of  socage  tenure,  the  preservation  whereof 
from  the  innovations  of  the  Normans  is  a  fact  universally 
known. 

Tbe  service  must  be  certain  to  denominate  it  socage^  and 
the  important  distinction  between  tenure  by  knight-service 
and  tenure  in  socage  is,  that  where  the  services  were  free  and 
honorable  J  but  uncertain  as  to  the  time  of  their  performance  — 
as  military  service,  comage,  and  the  like — it  was  called 
taiture  in  knight-eeroiee^  or  chivalry;  but  where  the  service 
was  not  only /res,  but  also  certain  —  as  by  fealty  only,  or  by 
rent  and  fealty— this  was  tenure  by  free-eocage^  or  liberum 
90C€igiwn. 

Pettt-serjeanty  consisted  of  holding  lands  of  the  King  by 
the  rendering  to  him  annually  some  small  implement  of  war, 
as  a  bow,  sword,  lance,  arrow,  and  the  like.  It  differs  from 
grand-seijeanty  in  that  the  latter  was  a  personal  service  instead 
of  a  tribute  service  or  revider.  Their  resemblance  is  that  both 
tend  to  some  purpose  relative  to  the  King's  person. 

Tenure  in  burgage  is  where  the  King  or  other  person  is 
lord  of  an  ancient  borough,  in  which  the  tenements  are  held 
by  a  rent  certain.  It  is  a  kind  of  toton-socage ;  as  common- 
socage,  by  which  other  lands  are  holden,  is  usually  of  a  ruraZ 
nature. 
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K  Borongrh  Bngrlish  is  an  incident  of  burgage  tenure, 
and  provides  that  ttie  youngest  instead  of  the  eldest  son  shall 
succeed  to  the  burgage  tenement  on  the  death  of  his  father  by 
reason  of  the  custom  of  marcheta. 

Gavel-ldnd  is  also  a  species  of  socage  tenure,  modified  by 
the  customs  of  the  country^  the  lands  being  holden  by  suit  of 
court  and/eoZt^,  a  service  in  its  nature  certain. 

The  distinguishing  properties  of  gavel-kind  (which  before 
the  Norman  conquest  was  the  general  custom  of  the  realm) 
are  various,  the  principal  of  which  is  that  the  tenant  is  of  age 
sufficient  to  alien  his  estate  by  feoffment  at  the  age  of  fifteen. 
The  estate  does  not  escheat  in  case  of  an  attainder  and 
execution  for  felony.  In  most  places  the  tenant  could  devise 
his  lands  by  will  before  the  statute  for  that  purpose  was  made. 
The  lands  descended  to  aU  the  sons  together j  which  indeed  was 
anciently  the  course  of  descent  over  all  England,  though  in 
some  particular  places  particular  customs  prevailed. 

That  socage  tenures  partake  of  feudal  nature  or  origin,  as 
apparent  from  a  comparison  of  their  incidents  and  conse- 
quences with  those  of  tenure  in  chivalry^  probably  arise  from 
its  more  ancient  Saxon  original ;  since,  as  before  observed, 
feuds  were  not  unknown  among  the  Saxons  though  they  did 
not  form  a  part  of  their  military  policy,  nor  were  they  drawn 
out  into  such  arbitrary  consequences  as  among  the  Normans. 

Tilleins  were  a  sort  of  people  in  downright  servitude  under 
the  Saxon  government,  who  were  not  only  used  and  employed 
in  the  most  servile  works,  but  bdongedj  both  they  and  their 
children  and  effects,  to  the  lord  of  the  soil,  like  the  cattle  or 
stock  upon  it.  They  were  either  regardarU  —  that  is,  annexed 
to  the  manor  or  land;  or  else  in  gross^  or  aJb  large  —  that  is, 
annexed  to  the  person  of  the  lord.  They  were  transferable  by 
deed  from  one  person  to  another,  but  could  acquire  no  prop- 
erty in  land  or  goods.  The  law,  however,  protected  the  per- 
sons  of  villeins  as  the  King's  subjects  against  atrocious 
injuries  of  the  lord. 

Pure  villeiiagey  then,  was  a  precarious  and  slavish  tenure 
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at  the  absolute  will  of  the  lord,  upon  uncertain  servioes  of  the 
basest  nature. 

Copybold  tenures  were  the  tenures  of  those  desoended 
from,  or  who  were  originally,  villeins,  but  who,  by  a  long 
series  of  immemorial  encroaciiments  on  the  lord,  have  at  last 
established  a  customary  right  to  those  estate^  which  before 
were  held  absolutely  at  the  will  of  the  lord,  which  customs 
were  evidenced  by  the  rolls  of  the  courts  baron,  in  which  they 
were  entered  and  kept  on  foot  by  the  constant  immemorial 
usage  of  the  manors  in  which  the  lands  lay ;  so  they  began  to 
be  called  tenants  by  copy  of  court-roll^  and  the  tenure,  a  eopy^ 
hold.  These  tenures  were  subject,  like  socage  tenures,  to 
service,  relief,  and  escheat;  also  to  heriotSj  ward-ship,  and 
fines  upon  descent  and  alienation. 

Privileged  vlllenagey  or  villein-socagey  is  an  exalted 
species  of-  copyhold  tenures  upon  &cwe,  but  certain^  services. 
The  tenants  could  not  alien  or  transfer  their  tenements  by 
grant  or  feoffment  any  more  than  pure  villeins  could.  It  was 
a  tenure  subsisting  only  in  the  ancient  demesne  of  the  Crown, 
whence  it  is  also  denominated  the  tenure  of  ancient  demesne. 
These  exalted  species  of  copyhold  tenures  of  ancient  demesne 
have  divers  immunities  annexed  to  them,  but  are  still  held  by 
copy  of  court-roll,  but  according  to  the  custom  of  the  manor, 
and  not  the  will  of  the  lord. 

Ancient  demesne  consists  of  those  lands  or  manors  which, 
though  now  perhaps  granted  out  to  private  subjects,  were 
actually  in  the  hands  of  the  Crown  in  the  time  of  Edward  the 
Confessor  or  William  the  Conqueror,  and  so  appear  to  have 
been,  by  the  great  survey  called  Doomsday-book,  compiled 
about  the  nineteenth  year  of  William  I. 

Tenure  In  frankalmoigne^  oxfree-alms^  is  that  whereby 
a  religious  corporation,  aggregate  or  sole,  holdeth  lands  of  the 
donor  to  them  and  their  successors  forever. 

ESTATES  IN  THINGS  REAL.  —An  estate  in  lands, 
tenements,  or  hereditaments,  signifies  such  interest  as  the 
tenant  has  therein,  to  ascertain  which  we  consider  the  quantity 
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of  interest  J  the  time  of  enjoyment^  and  the  number  and.  connec- 
tion of  the  tenants. 

The  qaantlty  of  interest  Is  measured  by  its  duration  and 
extent^  thus :  either  the  tenant's  right  of  possession  is  to  sub- 
sist for  an  uncertain  period  of  his  own  life,  or  the  life  of 
another;  to  determine  at  his  own  decease,  or, to  remain  to  his 
descendants  after  him ;  or  it  is  circumscribed  within  a  certain 
number  of  years,  months,  or  days ;  or,  lastly,  it  is  infinite  and 
unlimited,  being  vested  in  him  and  his  representatives  forever. 
This  occasions  the  primary  division  of  estates  into /re6^M  and 
less  than  freehold.  There  is  also  another  species,  called  estates 
upon  condUion  (whether  freehold  or  otherwise),  whose  exist- 
ence depends  upon  the  happening  or  not  happening  of  some 
uncertain  event. 

An  estate  of  freehold  —  Itberum  tenemenJtum^  or  flrank- 
tenement  —  is  such  as  is  created  by  livery  of  seisin  at  common 
law ;  or,  in  tenements  of  an  incorporeal  nature,  by  what  is 
equivalent  thereto. 

estates  of  freehold  are  divided  into  estates  of  inherit" 
ance  and  not  of  inheritance. 

Bstates  of  inheritance  are  divided  into  inheritances 
ahd^olutey  or  fees-simple;  and  inheritances  limitedf  or 
limited  fees. 

m 

Of  inheritances  ahsolnte,  or  f ees-simple,  in  freehold 
estates  of  inheritance. 

A  tenant  in  fee-simpley  or  tenant  infee^  is  he  that  hath 
lands,  tenements,  or  hereditaments,  to  hold  to  him  and  his 
heirs  forever  —  generally,  absolutely,  and  simply — without 
mentioning  what  heirs,  but  referring  that  to  his  own  pleasure 
or  the  disposition  of  the  law. 

Fee  — feodum  in  its  true  and  original  meaning  is  the 
same  as/eudor./lef,  and,  in  its  primary  sense,  was  taken  in 
contradhHnction  to  allodium,  as  now  used.  Fee  then  meant 
that  which  was  held  of  some  superior,  on  condition  of  render- 
ing him  service,  and  in  which  superior  the  ultimate  property, 
or  real  ownership  of  the  land,  resided.  A  subject,  therefore, 
had  only  the  usufruct,  and  not  the  absolute  property,  of  the 
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soil.  We  express  the  strongest  and  highest  estate  that  any 
subject  can  have  by  the  words,  '^  he  is  seized  thereof,  in  his 
demesnej  as  of  fee.**  It  is  a  man's  demesne^  or  property,  since 
it  belongs  to  him  and  his  heirs  forever ;  yet  it  is  his  demesne 
cw  offee^  because  it  is  not  purely  and  simply  his  own,  since  it 
is  held  of  a  superior  lord,  in  whom  the  ultimate  property 
resides. 

A/ee,  therefore,  in  general,  signifies  an  estate  of  inherit- 
ance, being  the  highest  and  moat  extensive  interest  that  a 
man  can  have  in  lands. 

A  tenant  in  fee-simple  is  he  that  hath  lands  and  tenements 
to  hold  to  him  and  his  heirs  forever. 

Fee-simple  now  signifies  a  lawful  or  pure  inheritance,  fee 
signifying  inheritance,  and  simple  is  added  for  that  it  is 
descendible  to  his  heirs  generally — that  isy  simply^  without 
restraint.  The  word  simple  is  also  annexed  to  distinguish  it 
from  other  feesy  as  fee-tail,  fee-conditional,  and  the  like. 

A  fee,  then.  Is  an  estate  of  inheritance  in  law, 
belonging  to  the  owner,  and  transmissible  to  his 
heirs,  and  is  an  estate  that  may  continne  forever. 

In  order  to  make  a/ee  or  inheritance^  the  word  **  heirs*'  is 
necessary  in  the  grant ;  for  if  lands  be  given  to  a  man  for- 
ever, or  to  him  and  his  assigns  forever,  this  vests  in  him  but 
an  estate  for  life  only.  The  exceptions  to  this  rule  are: 
devises  by  will ;  fines  and  recoveries,  considered  as  a  species 
of  conveyance ;  in  creations  of  nobility  by  writ,  though  when 
by  patent  the  word  must  be  inserted ;  in  grants  to  sole  corpo- 
rations ;  and  in  case  of  the  King. 

Inheritancesy  limited  or  limited  fees,  are  divided  into 
qualified  or  base  fees,  and  feea-conditional  —  so  called  at 
common  law,  and  afterwards,  in  consequence  of  the  statute 
de  donis  fees-totZ. 

Limited  fees  are  such  estates  of  inheritance  as  are 
clogged  and  confined  with  conditions  or  qualifications  of  any 
sort. 

A  base  or  qualified  fee  is  one  having  a  qualification  sub- 
joined thereto,  and  which  must  be  determined  whenever  the 
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qaalifioation  annexed  to  it  is  at  an  end;  as,  if  a  grant  oe 
made  to  A  and  his  heirs,  tenants  of  the  Manor  ofDale^  when- 
ever the  heirs  of  A  cease  to  be  tenants  of  that  manor  the  grant 
is  entirely  defeated. 

'  A  conditional  fee,  at  the  common  law,  was  a  fee  re- 
strained to  some  particular  heirSj  exclusive  of  others;  as,  to 
the  heirs  of  a  man*8  hody^  by  which  only  his  lineal  descendants 
were  admitted,  in  exclusion  of  collateral  heirs ;  or  to  the  heirs 
male  of  his  body^  in  exclusion  of  both  collaterals  and  lineal 
females  also. 

It  was  called  a  conditional  fee  by  reason  of  the 
condition  expressed  or  Implied  In  the  donation  of  Itp 
that  if  the  donee  died  without  such  particular  heirs  the  land 
should  revert  to  the  donor. 

Now  the  condition  annexed  to  these  fees  by  the  common 
law,  when  performed,  is  entirely  gone,  and  the  fee  to  which  it 
was  before  annexed  and  qualifying  became  absolute  —  e.  g.,  a 
gift  to  a  man  and  the  heirs  of  his  body  was  a  gift  upon  condi- 
tion that  it  should  revert  to  the  donor  if  the  donee  had  not  the 
heirs  prescribed,  but  to  remain  to  him  if  he  had  such  heirs ; 
hence  as  soon  as  the  donee  had  the  required  heirs  born  to  him, 
his  estate  was  no  longer  conditional,  but  became  absolute  by 
the  performance  of  the  condition. 

It  was,  therefore,  construed  at  common  law  to  be, 
and  called,  a  fee-simple  on  condition  that  the  donee 
had  the  heirs  prescribed. 

The  donee  of  a  conditional  fee  had  the  power  to  convey ^  or 
alien  in  /ee,  as  soon  as  the  condition  was  performed^  and 
thereby  debar  his  own  issue,  and  also  the  possibility  of  a  rever'- 
sion  to  the  donor.  Now  this  right  of  alienation  by  the  donee 
was  repugnant  to  the  nobility,  who  were  anxious  to  perpetuate 
their  possessions,  and  they  alleged  that  it  was  a  breach  of  the 
condition  for  the  grant  or  gift.  They,  therefore,  procured  the 
passage  of  the  Statute  of  Westminster  the  Second  (1272), 
^  commonly  called  the  statute  de  donis  conditionalibus,  for  the 
express  purpose  of  preventing  the  donee  of  a  conditional  fee 
from  aliening  the  land  as  soon  as  issue  was  bom,  and  for  Jbhe 
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pnrpoBe  of  seonring  the  re/wnion  to  the  grantor.  This  statute, 
therefore,  provided  that  the  lands  or  tenements  given  to  the 
donee  and  the  heirs,  or  certain  heirs,  of  his  body  should,  In 
every  event,  go  to  such  isxa^  if  there  were  any,  or,  if  none, 
should  revert  to  the  donor. 

The  origin  of  fee-tail  and  reversion  is  from  the  oon- 
struction  given  by  the  Judges  to  this  statute  de  donis^  they 
determining  that  the  donee  had  no  longer  a  conditional  fee* 
Hmple^  which  became  absolute  and  at  bis  own  disposal  the 
instant  any  issue  was  bom ;  but  tliey  divided  the  estate 
into  two  parts,  leaving  in  the  donee  a  new  kind  of 
particular  estate,  which  they  denominated  a  fee-tail, 
and  vested  in  the  donor  the  tdtimate  fee-simple  of  the  land, 
expectant  on  the  failure  of  issue,  which  expectant  estate  we 
now  call  A  reversion. 

A  fee-tail,  then,  in  its  original,  was  a  conditional  fee 
shorn  of  the  right  of  alienation  after  condition  per- 
formed, and  vesting  in  the  donor  an  indefeasible 
reversion. 

Donor  is,  properly,  one  who  gives  lands  to  another  in  tail. 

Afee-taU  is  so-called  because  it  is  entailed  —  that  is,  limited 
as  to  how  long  it  shall  continue. 

As  the  word  ^^  heirs  **  is  necessary  to  create  a  fee  so  the 
word  ^^hody'*  or  some  other  words  of  procreation,  are  neces- 
sary to  make  ti  fee-tail  in  order  to  ascertain  to  what  particular 
heirs  the  fee  is  limited  or  restrained. 

So  if  a  grant  be  made  to  a  man  and  his  issue  of  his  body,  to 
a  man  and  his  seed,  to  a  man  and  bis  children  or  offspring ^ 
all  these  are  only  estates  for  life,  there  wanting  the  words  of 
inheritance,  ^^  his  heirs.'' 

Estates-tail  are  either  general  or  special,  maie  or  female j 
or  given  in  frank^marriage. 

Tail-general  is  where  lands  and  tenements  are  given  to 
one  and  the  heirs  of  his  body  begotten,  because,  how  often- 
soever  such  donee  may  be  married,  bis  issue  in  general  by 
all  and  every  such  marriage  is  in  successive  order  capable  of 
inheriting  the  estate-tail,  performam  doni. 
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Tall-special  is  where  the  gift  is  restrained  to  eertadn  heirs 
of  the  donee's  body,  and  does  not  go  to  all  of  them  in  general 
as,  if  lands  be  given  to  a  man  and  the  heirs  of  his  body,  on 
Mary  his  now  wife  to  be  begotten. 

Tail-male  general  is  where  lands  are  given  to  a  man  and 
his  heirs  male  of  his  body  begotten. 

Tail-female  special  is  where  lands  are  given  to  a  man 
and  the  heirs  female  of  his  body  on  his  present  wife  begotten. 

In  case  of  an  entail  male^  the  heirs  female  shall  never  inherit, 
nor  any  derived  from  them ;  nor  e  oon^^erso,  the  heirs  male  in 
case  of  a  gift  in  tail-female. 

Frank-marriage  is  where  tenements  are  given  by  one  to 
another,  together  with  a  wife,  who  is  the  daughter  or  consln  of 
the  donor,  to  hold  in  frank-marriage.  By  such  gift,  though 
nothing  but  the  word  frank-marria^e  is  expressed  the  donees 
shall  have  the  tenements  to  them  and  the  heirs  of  their  two 
bodies  begotten  —  that  is,  they  are  tenants  in  special  taU. 

The  inconveniences  resulting  from  this  tying  up  of  the 
landed  property  by  estates-tail  were  avoided  about  two  hundred 
years  after  the  enactment  of  the  statute  de  donis  by  the  inven- 
tion ot  fines  and  common  recoveries^  which  removed  the  limita- 
tions upon  them,  and  passed  an  absolute  and  pure  fee*simple. 

Freehold  estates  not  of  inheritance  are  for  life  only. 
They  are  either  conventional^  expressly  created  by  the  act  of 
the  parties ;  or  legale  created  by  construction  and  operation  of 
law. 

Conventional  estates  for  life  are  created  by  an  express 
deed  or  grant,  whereby  a  lease  of  lands  or  tenements  is  made  to 
a  man  to  hold  for  the  terpa  of  his  own  life,  or  for  that  of  any 
other  person,  or  for  more  lives  than  one,  in  any  of  which  cases 
he  is  called  tenant  for  life;  when  he  holds  the  estate  by  the  life 
of  another  he  is  usually  called  tenant  pur  autre  vie. 

It  is  a  rule  of  law  that  all  grants  are  to  be  taken 
most  strongly  against  the  grantor,  unless  in  the  case  of 
the  King. 

An  estate  is  granted  to  one  for  the  term  of  his  *'  natural  life '' 
generally,  because  it  may  be  determined  by  his  civU  death  if 
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granted  for  **  his  life  "  only ;  but  one's  natural  life  can  only 
be  determined  by  his  natural  death. 

Incident  to  aU  estates  for  life  are  miover$  and  enMefnenU. 

Estovers  is  the  right  of  the  life  tenant  to  use  the  wood  on 
the  land  f6r  f ael,  fences  or  other  agricnltaral  purposes. 

If  a  tenant  for  life  sows  the  land  and  dies  before  harresty 
this  is  a  determination  of  the  term  by  the  act  of  Gk>d,  and  he, 
or  rather  his  personal  representatives,  are  entitled  to  the 
embiementSj  or  growing  crops. 

The  legal  estates  for  life  are  tenancy  in  taU  after  poe" 
eSMUy  of  iesue  exHnitt^  tenancy  by  the  ewrteey  of  England^  and 
tenancy  in  dower. 

Tenancy  In  tail  after  possibility  of  Isene  eztlnet 
oocnrs  where  one  is  a  tenant  in  special  tail,  and  a  person  from 
wiiose  body  the  issae  was  to  spring  dies  without  Issne,  or 
having  left  issue,  that  issue  becomes  extinct. 

A  possibility  oi,  issue  is  always  supposed  to  exist  in  law 
unless  extinguished  by  the  death  of  the  parties,  even  though 
tiie  donees  be  each  of  them  a  hundred  years  old. 

Tenancy  by  the  cnrtesy  of  England  is  where  a  man 
marries  a  woman  seised  of  an  estate  of  inheritance — that  is 
of  lands  and  tenements  in  fee-simple  or  fee-tail  -^  and  has  by 
her  Issue  born  alive,  which  was  capable  of  inheriting  her 
estate ;  in  this  case  he  shall,  on  the  death  of  his  wife,  hold  the 
hods  for  his  natural  life  as  tencmt  by  the  cnrtesy. 

The  four  requieites  necessary  to  make  a  tenancy  by  the  cnr- 
tesy of  England  are  lawful  marriage^  seizin  of  the  wffe  during 
eovsrficre,  issue  bom  alive  and  death  of  the  wife. 

As  soon  as  any  child  was  born,  the  father  began  to  have  a 
permanent  interest  in  the  lands  and  was  called  tenant  by  the 
curtesy  initiate,  and  this  estate  being  once  vested  in  him  by 
the  bhrth  of  the  child,  was  not  determined  by  the  subsequent 
death  or  coming  oi  age  of  the  child.  Upon  the  wife's  death, 
the  husband's  estate  became  consummate.  (4) 

Von  4.  —In  Blackstone's  time  the  seisin  of  the  wife  had  to  be 
sctoal,  but  at  the  present  time  a  hasband  has  curtesy  in  lands  of 
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Which  his  wife  hta  only  I^|^  Belaln.  He  I0  entitled  to  curtesy  in  his 
wife's  equitable  as  well  as  legal  estate,  but  not  in  any  estate  pf  which 
she  has  a  xemainder  or  reversion,  nnless  the  prior  estate  be  deter- 
mined during  coverture. 

TenaiM^  in  dower  Is  where  a  woman's  hasband  is  seized 
of  an  estate  of  inheritance,  of  whioh  her  issue  might  by  any 
possibility  have  been  heir,  and  the  hasband  dies ;  in  this  case 
the  wife  shall  have  the  third  part  of  all  the  lands  and  tene- 
ments whereof  he  was  seized  at  any  time  daring  ooverture,  to 
hold  for  her  natural  life. 

Dower  was  either  by  common  law  or  that  Just  described ; 
by  particular  custom  —  as,  that  the  wife  should  have  half  the 
husband's  lands,  or,  in  some  places,  the  whole,  and  in  some 
only  a  quarter ;  dower  ad  ostium  ecdesioe^  which  is  where  the 
'  perl^on  openly^  at  the  church  door,  endowed  the  wife  with  such 
quantity  as  he  pleased  of  his  lands,  to  be  enjoyed  after  liis 
death ;  or  dower  ex  aasenau  patriSy  which  is  only  a  species  of 
the  kind  last  mentioned,  and  is  made  when  the  husband's 
father  is  alive,  and  the  son,  by  his  consent,  endows  his  wife 
with  parcel  of  his  father's  lands. 

The  most  usual  species  of  dower  was  that  by  common  law. 

To  be  endowed,  the  woman  must  be  the  actual  wife  of  the 
party  at  the  time  of  his  decease.  She  has  dower  in  all  lands, 
tenements  and  hereditaments,  corporeal  or  incorporeal,  of 
which  her  husband  was  seized,  either  in  law  or  in  deed,  in  fee 
simple  or  fee  tail  at  any  time  during  coverture.  After 
the  husband's  death  the  widow  has  the  right  to  remain  in  her 
husband's  mansion  forty  days,  called  the  widow's  quarantine, 
during  which  time  her  dower  shall  be  assigned  to  her,  by  the 
heir  of  the  husband  or  his  guardian.  If  the  thing  of  which 
she  is  endowed  be  divisible,  her  dower  must  be  set  out  by 
metes  and  bounds ;  but  if  it  be  indivisible,  she  must  be  en- 
dowed specially. 

Dower  may  beset  out  ^*  of  common  right,"  and  *^  against 
common  right."  Dower  of  '*  common  right "  occurs  where 
the  heir  or  court  sets  out  the  dower  to  the  widow  by  metes 
and  bounds;  and  if  this  has  been  done  and  she  afterwards 
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loses  part  of  it  by  the  assertion  of  a  paramount  title,  she  is 
entitled  to  a  reassignment  of  the  remainder  of  her  husband's 
estate.  But  if  the  assignment  be  **  against  common  right'' 
she  is  not  entitled  to  a  redistribution.  An  assignment 
'^i^ainst  common  right"  occurs  when  dower  is  assigned  by 
mutual  agreement  of  the  parties. 

I>ower  may  be  barred  or  prevented  in  various  ways,  the 
most  usual  method  being  by  jointure. 

Jointure,  which  was  in  lieu  of  satisfaction  of  dower,  is 
a  competent  livelihood  of  freehold  for  the  wife  of  lands  and 
tenements,  to  take  effect,  in  profit  or  possession,  presently 
after  the  death  of  the  husband,  for  the  life  of  the  wife  at  least. 

If  the  jointure  was  made  apxr  marriage,  she  had  her  elec- 
tion after  her  husband's  death  to  accept  or  reject  it,  and  be- 
take herself  to  her  dower  at  common  law,  for  she  was  not 
capable  of  consenting  to  it  during  coverture.  (4) 

NoTB  4.  —Dower  Is  barred  by  the  wile  joining  with  her  husband 
in  the  conveyance  of  the  land;  by  her  elopement  and  adultery  with 
another  man;  and  by  an  absolnte  divorce  granted  for  her  fault. 

At  present  time  the  widow  has  dower  In  equitable  as  well  as 
legal  estates. 

Homesteads.  By  statutes  in  every  State  an  estate  is  ore* 
ated  called  a  homestead  which  is  like  a  life  estate.  Any 
person  who  is  the  **  head  of  a  family,"  i,  6.,  has  others  legally 
dependent  on  him  and  who  owns  real  estate  on  which  he  lives 
may  hold  that  real  estate,  or  so  much  of  it  as  the  statute 
mentions  free  and  exempt  from  execution  for  his  debts. 
Where  a  husband  claims  a  homestead  in  land  he  cannot  con- 
vey it  clear  of  the  homestead  right  of  his  wife  in  it  unless  she 
joins  in  the  conveyance  —  the  homestead  exists  after  the  death 
of  the  husband  during  the  life  of  the  widow  and  the  minority 
of  the  infant  children. 

ESTATES  liESS  THAN  FBEEHOIiD  are :  estates 
for  years,  estates  at  will,  and  estates  by  sufferance* 

An  estate  for  years  is  a  contract  for  the  possession  of 
lands  or  tenements  for  some  determinate  period.  Every  estate 
which  must  expire  at  a  period  certain  is  an  estate  for  years. 
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Where  a  man  seiaed  of  lands  and  tenements  letteth  them 
to  another  for  a  certain  period  of  time,  which  gives  the  tenant 
or  lessee  a  right  of  entry  on  the  lands  only,  which  right  is 
called  his  interest  in  the  term^  and  he  is  possessed  not  prop- 
erly of  the  land,  but  of  the  term  of  years  —  the  possession  or 
seizin  of  the  land  remaining  in  him  who  hath  the  freehold. 

It  is  ealled  a  term  because  its  duration  is  boniidedy 
limitedf  and  determined. 

The  legal  difference  between  the  term  and  the  time  of  a 
lease,  for  years,  is  that  the  word  term  does  not  merely  signify 
the  time  specified  in  the  lease,  bat  the  eeUUe  also,  and  interest 
that  passes  by  that  lease ;  therefore,  the  term  may  expire  dar* 
ing  the  oontinoance  of  the  time,  as  by  surrender,  forfeiture 
and  the  like, 

A  lease  for  years  may  be  made  to  commence  in  future, 
though  a  lease  for  life  cannot.  For  no  estate  of  freehold  can 
commence  in  future,  because  it  cannot  be  created  at  common 
law  without  livery  of  seisin  or  corporal  possession  of  the  land ; 
and  corporal  possession  cannot  be  given  of  an  estate  now, 
which  is  not  to  commence  now,  but  hereafter. 

Where  an  estate  for  years  is  determined  by  any  uncertain 
or  unforeseen  contingency,  as  by  an  act  of  Ood,  the  tenant  or 
his  executors  shall  have  the  emblements^  as  in  case  of  tenant 
for  life,  but  not  if  determined  by  his  own  act.  (5) 

NoTB  5.  —  Every  estate  for  years  mast  be  created  by  oonlxact 
between  the  owner  or  landlord  and  the  tenant  and  by  the  Ststate  of 
Frauds  all  leases  of  three  years  or  over  must  be  pat  in  writing. 
Covenants  are  clauses  in  a  lease  coYering  certain  agreements  be- 
tween the  landlord.  They  may  be  express,  i. «.,  set  oat  in  fall,  or 
implied,  <• «.,  arise  by  implication  of  law  from  the  employment  of 
certain  words  as  "grant,"  "lease/'  "demise."  The  chief  implied 
covenants  are  for  qaiet  enjoyment,  for  rent  and  against  waste.  The 
relation  of  landlord  and  tenant  may  be  terminated  (I)  by  eviction, 
which  may  be  either  actual,  —  where  the  tenant  is  actoally  ousted 
of  possesion  by  a  stranger  claiming  ander  a  paramount  title  or  dis- 
possessed by  the  landlord,  or  constructive,  —  where  the  landlord 
renders  the  enjoyment  of  the  premises  impossible  to  the  tenant: 
(2)  by  snrrender  by  the  tenant  to  the  immediate  reversioner  whereby 
the  estate  becomes  merged. 
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An  estate  at  will  is  where  lands  and  tenements  are  let  bj 
one  man  to  another,  to  hold  at  the  will  of  both  parties,  and  the 
lessee  enters  thereon. 

Under  this  estate  the  tenant  shall  have  the  embHemewfa  unless 
the  estate  be  determined  by  his  own  act. 

An  estate  at  wiU  is  terminated  by  any  act  of  ownership 
exerted  by  the  lessor,  or  by  any  act  of  the  lessee  inconsistent 
with  the  tenure. 

Owing  to  the  distress  caused  by  landlords  of  tenancies  at 
will  suddenly  terminating  the  tenancy,  there  grew  out  of  this 
class  of  estates  tenancies  from  year  to  year.  Where  a  rent 
was  paid  by  the  lessee  for  any  fixed  period  of  time,  neither  the 
lessor  nor  the  lessee  may  terminate  the  lease,  without  giving 
the  other  due  notice  of  his  intention  of  doing  so.  Thus  arose 
estates  from  year  to  year,  which  are  estates  for  an  indefinite 
number  of  fixed  periods,  as  months,  quarters  or  years.  After 
the  creation  of  tenancies  from  year  to  year  out  of  tenancies 
at  will,  only  those  estates  to  last  for  an  indefinite  time  and 
where  no  rent  was  reserved  remained  as  tenancies  at  will. 

An  estate  at  snJf eranoe  is  where  one  comes  into  posses* 
sion  of  land  by  lawful  title,  but  keeps  it  afterwards  without 
any  title  at  all. 

BSTATES  UPON  CONDITION,  whether  freehold 
or  otherwise,  are  such  whose  existence  depends  upon  the 
happening  or  not  happening  of  some  uncertain  event,  whereby 
the  estate  may  be  either  originally  created,  or  enlarged,  or 
finally  defeated. 

Estates  upon  condition  are  divided  into  those  upon  condi- 
tion impUed  and  those  upon  condition  expressed^  the  latter 
including  estates  held  in  vadio^  gage  or  pledge ;  estates  by 
statute  staple,  or  statute  merchant;  and  estates  held  by 
OegU. 

ESstates  upon  eondition  implied,  in  law,  are  where  the 
grant  of  an  estate  has  a  condition  annexed  to  it  inseparably 
from  its  essence  and  constitution,  although  no  condition  be 
expressed  in  words ;  as,  if  a  grant  of  an  office  be  made  to  a 
man  generally,  without  adding  other  words,  the  law  tacitly 
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annexes  thereto  a  secret  condition  that  the  grantee  shall  duly 
execute  his  office. 

Bstates  npon  oondition  expressed  in  the  grant  itself 
are  estates  granted  in  fee-simple  or  otherwise,  with  an  express 
qaalification  or  provision  annexed,  whereby  the  estate  shall 
either  oommenoe,  be  enlarged,  or  defeated,  npon  the  perform* 
ahce  or  breach  of  such  qualification  or  condition. 

Conditions  expressed  are  either  jprecedent,  such  as  must 
happen  or  be  performed  before  the  estate  can  vest ;  or  aic&se- 
quenty  such  as  by  the  failure  or  non*performanoe  of  which  an 
estate,  already  vested,  may  be  defeated. 

These  express  conditions,  if  they  be  impossible  at  the  time 
of  their  creation,  or  afterwards,  become  impossible  by  act  of 
Gk>d,  or  the  act  of  the  feoffa  himself,  or  if  they  be  contrary  to 
law  or  repugnant  to  the  nature  of  the  estate  are  void.  So,  if 
they  be  conditions  subsequent,  that  is  to  be  performed  after 
the  estate  is  vested,  the  estate  shall  become  absolute  in  the 
tenant;  but  if  the  oondition  be  precedent,  here  the  void 
oondition  being  precedent,  the  estate  which  depends  thereon 
is  also  void,  and  the  grantee  shall  take  nothing  by ,  the 
grant. 

A  condition  in  law  is  one  impliedly  annexed  by  law  to  the 
grant. 

A  oondition  in  deed  is  one  expressly  mentioned  in  the 
deed  or  contract  between  the  parties,  and  the  object  of  them 
is  either  to  avoid  or  to  defeat  an*  estate. 

A  oondition  in  deed  is  either  general  or  special;  the  former 
puts  an  end  altogether  to  the  tenancy  on  entry  for  the  breach 
of  the  condition ;  the  latter  only  authorizes  the  reversioner  to 
enter  on  the  land  and  take  the  profits,  and  hold  the  land  by 
fioay  of  pledge  until  the  condition  be  performed. 

Persons  who  have  an  estate  of  freehold  subject  to  a  con^ 
dition  are  seized^  and  may  convey  or  devise  the  same,  though 
the  estate  will  continue  defeasible,  or  subject  to  the  condition 
till  the  condition  be  performed,  destroyed  or  released. 

A  limitation  in  law  is  where  an  estate  is  so  expressly 
confined  and  limited  by  the  words  of  its  creation  that  it  can* 
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not  endure   for  any  longer  time  than  till  the   contingency 
happens  npon  which  the  estate  is  to  fail. 

The  material  distinction  between  a  condition  in 
a  deed  and  a  limitation  in  law  consists  in  this :  that  a  can^ 
dUion  (in  deed)  does  not  defeat  the  estate,  although  it  be 
broken,  the  law  permitting  it  to  endnre  unless  the  grantor,  or 
his  heirs  or  assigns  enter  and  take  advantage  of  the  breach  of 
the  condition ;  but  it  is  the  nature  of  a  limitaHon  (in  law)  to 
determine  the  estate  when  the  period  of  limitation  arrives^ 
fgriihout  entry  or  claim,  no  act  being  requisite  to  vest  the  right 
in  him  who  has  the  next  expectant  estate. 

It  ia  a  rule  of  law  that  he  who  enters  for  a  condition  broken 
beeomes  seized  of  his  first  estate,  and  he  avoids  all  interme- 
diate charges  and  incumbranoes« 

An  estate /or  years  ceases  as  soon  as  the  condition  is  broken, 
bat  an  estate  of  freehold  does  not  cease  after  condition  is 
broken  untU  entry  or  claim. 

Words  of  limitation  mark  the  period  which  is  to  deter- 
mine the  estate ;  words  of  condition  render  the  estate  liable 
to  be  defeated. 

The  one  specifies  the  utmost  time  of  continuance,  and  the 
other  marks  some  event,  which,  {^it  takes  place  in  the  coarse 
of  that  time,  will  defeat  the  estate. 

A  conditional  limitation  is  where  a  condition  subsequent 
ia  followed  by  a  limitation  over  to  a  third  person  in  case  the 
condition  be  not  fulfilled,  or  there  be  a  breach  of  it. 

A  collateral  limitation  gives  an  Interest  for  a  specified 
period,  but  makes  the  right  of  enjoyment  to  depend  on  some 
collateral  event ;  as  where  an  estate  is  limited  to  a  man  and  his 
heirs,  tenants  of  the  manor  of  Dale. 

Estates  in  gage,  vadio,  or  pledge,  are  estates  granted  as  a 
security  for  money  lent,  and  are  of  two  kinds :  vivum  vadium 
or  living  pledge;  and  mortuum  vadium ^  or  dead  pledge,  or 

Yivnm  vadinm,  or  living  pledge,  is  where  a  man  bor- 
rows money  of  another,  and  grants  him  an  estate  at  so  much 
per  annum,  to  hold  till  the  rents  and  profits  shall  repay  the 
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gum  borrowecU  This  is  upon  oondition,  to  be  void  on  repay- 
ment of  the  loan,  and  the  land  or  pledge  is  said  to  be  iMng^ 
as  it  subsists  and  survives  the  debt,  and  on  discharge  of  the 
same  the  land  results  back  to  the  borrower. 

Mortamn  Tadiuin,  dead  pledge,  or  mortgage,  is  where 
a  man  borrows  money  of  another  and  grants  him  an  estate  in 
fee  on  condition  that  if  he,  the  mortgagor,  shall  repay  the 
mortgagee  the  sum  borrowed,  on  a  certain  day  mentioned  in 
the  deed,  that  then  the  mortgagor  may  re-enter  on  the  estate 
so  granted  in  pledge ;  but  in  case  of  nonpayment  at  the  time 
limited,  the  land  put  in  pledge  is,  by  law,  forever  dead  and 
gone  from  the  mortgagor,  and  the  mortgagee's  title  is  absolute. 

As  soon  as  the  estate  is  created  the  mortgagee  may  immedi- 
ately enter  upon  the  land,  but  is  liable  to  be  dispossessed  npon 
performance  of  the  condition  by  payment  of  the  mortgage 
money  on  the  day  limited.  Hence  it  was  usual  for  the  mort* 
gagor  to  hold  the  land  till  the  day  assigned  for  payment, 
when,  in  case  of  failure,  whereby  the  estate  becomes  absolute, 
the  mortgagee  may  enter  upon  it  and  take  possession,  without 
any  possibility  at  law  of  being  afterwards  evicted  by  the 
mortgagor.  But  Courts  of  Equity  interpose,  and,  though  a 
mortgage  be  thus  forfeited,  and  the  estate  absolutely  vested  in 
the  mortgagee  at  common  law,  yet  they  will  consider  the  real 
value  of  the  tenements  compared  with  the  sum  borrowed,  and 
if  the  estate  be  of  greater  value  than  the  sum  lent  thereon, 
they  will  allow  the  mortgagor  any  reasonable  time  to  redeem 
his  estate,  which  is  called  the  equity  of  redempUan.  (6) 

NoTB  6.  —  A  mortgage  is  a  transfer  of  property  as  security  for  a 
debt.  As  between  the  parties  in  law,  It  is  regarded  as  a  transfer 
of  the  legal  title,  leaving  in  the  mortgagor  the  right  to  redeem.  In 
equity  a  mortgage  is  regarded  as  a  lien  or  security  for  the  debt,  and 
the  mortgagee's  interest  is  only  a  chattel  Interest  until  foreclosure. 
At  the  present  time  It  is  customary  for  tiie  mortgagor  to  remain  in 
possession  until  tbere  has  been  a  breach  of  condition  and  foreclosure. 
The  rents  and  profits  of  this  mortgaged  estate  go  to  whoever  is  in 
possession,  —  if  the  mortgagor^  they  belong  to  him  absolutely ;  if  the 
mortgagee,  he  most  apply  them  to  the  expenses  of  management  of  the 
estate,  then  to  paying  the  interest  on  the  mortgage  and  finally  to  pay- 
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iDg  oil  the  debt  ooYered  by  the  mortgage.  FAyment  of  the  mortgage 
debt  or  a  tender  of  payment  of  the  same  by  any  one  having  an  Inter- 
est In  the  mortgaged  premiaea  and  claiming  nnder  the  mortgagor^ 
worka  a  diacharge  of  the  mortgage  nnlesa  anch  payment  be  made  by 
one  liable  aa  a  aurety  or  Indoraer  of  the  mortgage  note,  or  by  one 
who  has  a  right  to  redeem,  and  such  payment  waa  not  made  with  the 
Intention  to  diacharge  the  mortgage.  In  aach  caae  the  righta  of  the 
mortgagee  are  tranaferred  to  the  peraon  making  aach  payment. 

The  laws  provide  for  regiatration  of  mortgagee,  and  a  mortgage  duly 
registered  la  oonatmctiye  notice  to  all  anbseqnent  parcbasera  and  in- 
cumbrancers, and  gives  to  the  recorded  mortgage  priority  over  any 
aabseqnently  acquired  interests. 

Foreclosore  waa  where  the  mortgagee  either  oompelled  the 
sale  of  the  estate,  in  order  to  get  the  whole  of  his  money  im- 
mediately, or  called  apon  the  mortgagor  to  redeem  hia  estate 
[vesenily,  or,  indef aalt  thereof,  to  be  f orever/orec^ed  from  re« 
deeming  the  same — that  is,  lose  his  equity  of  redemption.  (  7  ) 

HoTB  7.— There  are  two  kinds  of  foreclosures s  (1),  where  the 
mortgagee  bringa  suit  to  compel  the  mortgagor  to  pay  the  mortgage 
debt  within  a  certain  time,  or  on  failure  to  do  so,  to  lose  forever  his 
right  of  equity  of  redemption :  (2)j  equitable  foreclosure— where  the 
court  orders  the  land  to  be  sold  and  the  mortgage  debt  to  be 
satisiied  out  of  the  proceeds  of  sale  in  the  order  of  priority.  If  there 
be  any  surplus  after  so  doing,  it  is  returned  to  the  mortgagor. 
A  decree  in  foreclosure  bars  the  interest  of  the  mortgagor  and  all 
daiming  under  him  who  have  been  made  partiea  to  the  suit. 

Deeds  of  trust  are  conveyances  in  the  nature  of  mortgages,  where 
the  owner  and  debtor  transfers  the  property  to  a  trustee,  in  trust  to 
secure  the  creditor,  and  the  trustee  is  authorized  to  sell  the  property 
conveyed  if  the  debtor  fails  to  pay  the  debt  when  due. 

Estates  by  statute  merciiant  and  statute  staple  are 
very  nearly  related  to  vivum  vadium^  being  also  estates  con- 
veyed to  creditors,  in  pursuance  of  certain  statutes,  till  their 
profits  shall  discharge  the  debt. 

Both  are  securities  for  money;  the  one  entered  into 
before  the  chief  magistrate  of  some  trading  town,  pursuant  to 
the  statute  13,  Edward  I.,  de  mercatortbua^  and  thence  called 
Maiute  merchant;  the  other,  pursuant  to  statute  27,  Edward 
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III.,  before  the  major  of  the  staple,  whence  caQed  statute 
staple. 

Estates  by  elegit  are  another  kind  of  conditional  estates, 
created  by  operation  of  foto,  for  the  secarity  and  satisfaction 
of  debts. 

Elegit  (he  has  chosen)  is  the  name  of  a  writ  founded  on 
the  statute  Westminster  Second,  by  which,  after  a  plaintiff  has 
recovered  judgment  for  his  debt^  at  law,  the  sheriff  gives  him 
possession  of  one-half  of  the  defendant's  lands  and  tenements, 
to  be  occupied  and  enjoyed  until  his  debt  and  damages  are 
fully  paid,  and  during  the  time  he  so  holds  them  he  is  called 
tenant  by  elegit, 

time:  of  their  enjoyment.  —  Estates  are  either 
in  possession  or  expectancy^  the  kUter  being  created  at  the 
same  time,  and  are  parcel  of  the  same  estates  as  those  upon 
which  they  are  expectant. 

Estates  in  possession,  or  executed^  are  those  whereby  a 
present  interest  passes ;  and,  not  being  dependent  on  any  sub- 
sequent circumstances,  there  is  but  little  to  be  said  of  them, 
all  hitherto  considered  being  estates  of  this  kind. 

Estates  in  expectancy,  or  eooecutoryj  are  such  as  are  to 
be  enjoyed  in  theyWure,  and  depend  on  some  subsequent 
circumstance  or  contingency. 

They  are  of  two  kinds :  remainder ^  created  by  act  of  par* 
ties;  and  reversion^  created  by  act  or  operation  of  law. 

An  estate  in  remainder  is  an  estate  limited  to  take  effect 
and  be  enjoyed  after  another  estate  is  determined ;  as  where 
lands  are  granted  to  A  for  twenty  years,  remainder  to  B  in 
fee. 

Both  these  interests  are  but  different  parts  of  one  whole 
estate  or  inheritance ;  they  are  both  created,  and  may  subsist 
together — the  one  in  possession,  the  other  in  expectancy; 
hence  no  remainder  can  be  limited  after  the  grant  of  an  estate 
in  fee-simple,  because  the  tenant  in  fee  hath  in  him  the  whole 
of  the  estate. 

The  three  rules  of  law  to  be  observed  in  the  creation 
of  remainders  are:  first,  there  must  necessarily  be  some 
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particular  estate  precedent  to  the  estate  in  remainder ;  secondly ^ 
the  remainder  mnst  commence  or  pass  out  of  the  grantor  at 
the  time  of  the  creation  of  the  particular  estate ;  thirdly ^  the 
remainder  mast  vest  in  the  grantee  daring  the  continuance  of 
the  particalar  estate,  or  eo  instant  that  it  determines. 

The  precedent  estate  spoken  of  in  the  first  rale  is  caQed 
the  particular  estate,  being  only  a  small  part  or  particular  of 
the  inheritance  or  fee. 

Tbe  use  or  necessity  of  the  precedent  particalar 
estate  was  to  proTent  an  abeyance  of  the  freeholdt  as 
at  common  law  an  estate  of  freehold  could  not  be  created  to 
commence  in  futuro;  and  for  that  the  remainder^  as  its  name 
implies,  was  but  a  part  only  of  the  thing  disposed  of. 

It  was  a  rule  of  the  common  law  that  an  estate  of  freehold 
could  not  be  created  to  commence  infuturoi  but  that  it  ought 
to  take  effect  presentty  (immediately)  either  in  possession  or 
remainder  J  because  at  conunon  law  no  freehold  In  lands 
could  pass  without  livery  of  seizin,  which  must  operate 
immedicUtdy  or  not  at  all. 

In  granting,  then,  an  estate  of  freehold  to  be  enjoyed  in 
fitiurOi  it  is  necessary  to  create  a  previous  or  precedent  par« 
ticular  estate,  to  subsist  tiU  that  period,  and  for  the  grantor 
to  deliver  immediate  possession  of  the  land  to  the  tenant  of 
this  particular  estate,  which  is  coiistrued  to  be  giving  posses- 
sion to  him  in  remainder,  since  his  estate  and  that  of  the  par^ 
ticular  tenant  are  one  and  the  same  estate  in  law. 

The  whole  estate  passes  at  once  from  the  grantor  to 
the  grantees,  the  remainder  man  being  seized  of  his  re- 
n^ainder  at  the  same  time  that  the  termor  is  seized  of  his  term. 

While  the  enjoyment  of  the  remainder  is  deferred,  it  is  to 
all  intents  and  purposes  an  estate  commencing  inprcesenti, 
though  occupied  and  enjoyed  in  futuro. 

The  particalar  estate  is  said  to  support  the  remainder; 
hence  it  is  generally  true  that  If  the  particular  estate  is  void 
in  its  creation,  or  by  any  means  defeated  afterwards,  the 
remainder  supported  by  it  is  defeated  also. 

Remainders  are  of  two  kinds:  vested  or  contingent. 
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Tested  remainders  are  where  the  estate  is  fixed  to 
remain  to  a  determinate  person  after  the  particiilar  estate  is 
qpent. 

An  estate  is  vested  when  there  is  an  immediate  right  of 
present  enjoyment,  or  a  present  fixed  right  of  f  atare  enjoy- 
ment.    It  gives  a  legal  or  equitable  seizin. 

It  is  the  present  capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant,  that  distinguishes  a 
vested  from  a  contingent  remainder. 

Contingent  remainders  are  such  where  the  estate  in 
remainder  is  limited  to  take  effect,  either  to  a  dubioua  or  uni' 
certain  persony  or  upon  a  dubious  or  uncertain  event,  that  the 
particular  estate  may  chance  to  be  determined,  and  the 
remainder  never  take  effect. 

Contingent  remainders,  to  a  person  not  in  being,  must, 
however,  be  limited  to  some  one,  that  may  by  common  possi- 
bility, or  potentia  propinqua^  be  in  esse  at  or  before  the  par- 
ticular estate  determines. 

Contingent  remainders,  if  they  amount  to  a  freehold,  can 
not  be  limited  on  an  estate  for  yeare^  or  on  any  particular 
estate  less  than  a  freehold. 

For,  unless  the  freehold  passes  out  of  the  grantor  at  the 
time  when  the  remainder  is  created,  such  freehold  remainder 
is  void ;  it  cannot  pass  out  of  him  without  vesting  somewhere ; 
and  in  the  case  of  a  contingent  remainder,  it  must  vest  in  the 
particular  tenant,  else  it  can  vest  nowhere. 

It  is  not  the  uncetlainty  of  enjojrment  in  the  future,  but  the 
nncertainty  of  the  rigJU  to  that  enjoyment,  which  marks  the 
difference  between  a  vested  and  contingent  interest.  (8) 

Note  8.  —  The  contiDgent  event,  upon  the  happening  of  which 
the  remainder  Is  to  vest,  mast  not  be  Illegal  or  against  good  morals. 

The  contingent  event  mast  not  abridge  the  particnlar  estate  so  as 
to  defeat  it  before  its  natural  termination. 

There  must  be  a  particular  estate  to  precede  a  remainder, 
for  it  necessarily  implies  that  a  part  of  the  estate  has  been  ' 
already  carved  out  of  it,  and  vested  in  immediate  possession 
in  some  other  person. 
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The  reason  oi  tbe  role  requiring  a  contingent  remainder  to 
be  snpported  by  a  freehold  was  that  the  freehold  should  not 
be  in  abeyance,  and  that  there  should  be  always  a  visible 
tenant  of  the  freehold,  who  might  be  made  tenant  to  the 
prcBGipe^  and  answer  for  the  senrioes  required. 

If  the  particular  estate  terminates  before,  the  remainder  eac 
vest,  tlie  remainder  is  gone  forever,  for  a  freehold  cannot, 
according  to  the  common  law,  commence  inftUuro. 

If  the  particular  estate  determines,  or  be  destroyed,  before 
the  oontingenoy  happens  upon  which  the  expectant  estate 
depended,  and  leaves  no  right  of  entry,  the  remainder  is 
annihilated.  (9) 

JSarrm  9.-*  A  contingent  remainder  may  be  destroyed  (1)  by  dis- 
seisin of  the  particular  tenant:  (2)  by  merger  of  the  particular  estate 
and  remainder  in  one  person,  (8)  by  the  particular  tenant  conveying 
1^  feoflbnent  a  greater  estate  than  he  had. 

The  mle  in  Shelley's  ease  declares  that  when  the 
ancestor,  by  any  gift  or  conveyance,  taketh  an  estate  of  free- 
hold, and  in  the  same  gift  or  conveyance  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs,  in  fee  or  In  tail^ 
''  Mi  heirs  *'  are  words  of  limUatian  of  the  estate,  and  not 
words  of  purchase. 

The  rule  is  of  positive  institution,  and  in  direct  variance 
with  rules  of  construction,  for,  while  the  latter  seek  to  pro- 
mote the  intenHan  of  the  parties,  the  former  subverts  it. 

The  origin  of  the  rule  in  Shelley's  case  is  attributed  to 
the  aversion  the  common  law  had  to  the  inheritance  being  in 
abeyance^  and  the  desire  to  facilitate  the  alienation  of  land« 
and  to  throw  it  into  the  track  of  commerce  one  generation 
sooner  by  vesting  the  inheritance  in  the  ancestor,  thereby 
giving  him  the  power  of  disposition  over  it. 

The  poUey  of  the  rule  was  that  no  person  should  be  per- 
mitted to  raise  in  another  an  estate  which  was  essentially  an 
estate  of  inheritanee^  and  at  the  same  time  make  the  heirs  of 
that  person  purchtuera. 

In  order  that  the  kein  of  the  ancestor  might,  in  time,  enjoy 
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the  estate,  as  well  as  the  anoestor  himself  while  living,  it  was 
necessary  and  usual,  in  order  to  prevent  him  from  incamber- 
ing  or  alienating  the  estate,  to  grant  him  a  particalar  estate 
for  life^  and  the  remainder  to  his  heirs.  By  the  Jixed  rule  of 
oonstmction  or  legal  interpretation,  which  always  sought  for 
the  irUention  of  the  parties  to.  written  instruments,  the  ancestor 
would  have  only  the  use  and  enjoyment  of  the  estate  for  life^ 
and  then  it  would  go  to  his  heirs,  who  would  take  it,  not  from 
the  anoestor  by  inheritance,  but  as  an  original  and  indepeti4- 
ent  estate  from  the  grantor,  by  purchase^  for  any  estate  not 
acquired  by  Inheritance  is  said  to  be  acquired  by  purchase. 

But  by  a^^ion  in  law  —  making  the  word  heirs^  or  heirs  of 
his  hody^  in  the  transfer  of  estates,  create  a  fee-simple  or  a 
fee-tail  —  the  rule  in  Shelley's  case  declares,  in  substance, 
that  the  words  '^  his  heirs^**  in  the  grant,  merge  the  life  estate 
and  the  remainder,  and  cast  the  fee-simple  or  whatever  the 
estate  may  be,  upon  the  ancestor,  thus  making  him  tlie 
absolute  owner  of  the  whole  estate.  He  could  then  partially 
or  totally  defeat  the  expectations  of  his  relatives  and  the  will 
of  the  grantor. 

Hence  we  see  that  when  a  freehold  is  granted  to  a  man  and 
remaindet  to  his  heirs,  it  is  equivalent  to  giving  him  a  fee- 
simple,  or  the  entire  estate.  (10) 

NoTB  10.  —  The  rule  in  Shelley's  case  has  been  abolished  by  stat- 
ute in  many  States,  which  allow  the  ancestor  merely  an  estate  for 
life  and  the  heirs  take  the  remainder  by  purchase. 

Coke  says  that  **  where  tlie  ancestors  a  freehold  take, 
the  words  *  his  heirs '  a  limitation  make.'' 

An  executory  devise  is  such  a  disposition  of  lands  by  will 
that  thereby  no  estate  vests  at  the  death  of  the  devisor,  but 
only  on  some  future  contingency. 

An  executory  devise  differs  from  a  remainder  in  three  very 
material  points,  viz. :  firsts  it  needs  not  any  particular  estate 
to  support  it;  secondly,  by  it  a  fee-simple,  or  other  less 
estate,  may  be  limited  after  a  fee-simple ;  and,  thirdly,  by  this 
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means  a  reinainder  may  be  limited  of  a  ohattel  interest  after  a 
particiilar  estate  for  life  created  in  the  same. 

An  executory  devise  is,  in  effect,  a  contingent  remainder, 
without  any  precedent  particular  estate  to  support  it  —  a/Ves- 
Ao/d,  commencing  in  fiUuro  —  and  such  a  grant  or  limitation 
would  be  void  in  a  deed,  but  is  good  in  a  wiU  by  way  of 
execuiory  deniBe. 

An  executory  devise  is  a  limitation  by  will  of  a  future  con- 
tingent interest  in  lands,  contrary  to  the  rules  of  limitations 
of  contingent  estates  in  conveyance. 

The  reason  of  the  institution  of  exeontory  devises 
was  to  support  the  loiK  of  the  testator,  for  when  the  testator 
intended  to  create  a  contingent  remainder,  and  it  could  not 
operate  as  such  by  the  rules  of  law,  the  limitation  was  then, 
out  of  indulgence  to  wills,  held  to  be  good  as  an  executory 
devise. 

As  by  executory  devise  a  freehold  interest  could  pass  with- 
out livery  or  seizin  —  that  is,  commence  infuturo  —  it  needed 
no  particular  estate  to  support  it,  the  only  use  of  which  is  to 
make  the  remainder  by  its  unity^  with  the  particular 
estate,  a  present  interest. 

As  stated,  by  executory  devise  a  fee,  or  other  less  estate, 
may  be  limited  after  a  fee ;  as,  if  a  man  devise  lands  to  A 
and  his  heirs*  but  if  he  dies  before  the  age  of  twenty-one, 
then  to  B  and  his  heirs  this  remainder,  though  void  in  a  deed, 
is  good  by  way  of  executory  devise. 

There  are  two  kinds  of  execntory  devises  relating 
to  real  estate :  Jlrst^  where  the  devisor  parts  with  his  whole 
estate,  but  upon  some  contingency  quali&es  the  disposition  of 
it,  and  limits  an  estate  upon  that  contingency ;  secondly^ 
where  the  testator  gives  a  future  interest  to  arise  upon  a  con- 
tingenoy,  but  does  not  part  with  the  fee  in  the  meantime. 

Until  the  contingency  happens,  the  fee  passes,  in  the  usual 
couise  of  descent,  to  the  heirs  at  law. 

The  utmost  length  of  time  allowed  for  the  contingency 
of  an  executory  devise  to  happen  in  is  that  of  a  life  or 
lives  in  being,  and  twenty-one  years  thereafter,  for  the  law 
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80  abhors  perpetuities  that  it  will  not  allow  even  wills  to  create 
them. 

A  valid  exeoatory  devise  cannot  exist  under  an  absolute 
power  of  disposition  in  the  first  taker. 

Executory  devises  differ  from  contingent  remainders  in 
that  the  latter  relate  only  to  lands ;  executory  devises  relate 
to  penoncUj  as  well  as  real,  estate.  Contingent  remainders 
require  a  freehold  to  precede  and  support  them ;  an  executory 
devise  does  not.  Contingent  remainders  must  vest,  at  fur- 
thest, at  the  instant  the  preceding  estate  determines  i  but  an 
executory  devise  may  vest  after  the  determination  of  a  pre- 
cedent estate.  A  contingent  remainder  may  be  barred  and 
destroyed  by  different  means ;  but  an  executory  devise  cannot 
be  so  prevented  or  destroyed  by  any  alteration  whatsoever  in 
the  estate  out  of  which,  or  after  which,  it  is  limited. 

A  reversion  is  the  residue  of  an  estate  left  in  the 
grantor,  to  commence  in  possession,  after  the  determination 
of  some  particular  estate  granted  out  by  him. 

Coke  says  that  it  is  the  returning  of  the  land  to  the 
grantor  or  his  heirs  after  the  grant  is  over. 

The  fee-simple  of  the  land  must  abide  somewhere,  and  if 
he  who  has  before  possessed  of  the  whole  carves  out  of  it  an7 
less  estate  and  grants  it  away,  whatsoever  is  not  granted 
remains  in  him. 

Hence  a  reversion  is  never  created  by  deed  or  writing,  but 
always  arises  from  conatruction  of  law. 

The  doctrine  of  merger  is  that  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same  per- 
son, in  one  and  the  same  right,  without  any  intermediate 
estate,  the  less  estate  is  immediately  annihilated,  or  is  said, 
in  law  phrase,  to  be  merged  or  drowned  in  the  greater. 

An  estate-tail  is  an  exception  to  this  rule,  for  a  man  may 
have  in  his  own  right  an  estate-tail  and  a  reversion  in  fee,  and 
they  will  not  merge,  being  preserved  from  merger  by  operation 
of  the  statute  de  donia, 

NUMBER    AITD    CONNECTIONS    OF   THE   TEN- 
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ANTS.  —  Estates  may  be  held  in  severalty ^  in  joirU'tenancy,  in 
coparcenary  and  in  common. 

An  estate  InseTerally  is  where  one  holds  lands  in  his  own 
right  only,  without  any  other  person  being  joined  or  connected 
with  him  in  point  of  interest  daring  his  estate  therein. 

An  estate  In  joint-tenancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  personSj  to  hold  in  any  manner,  in 
which  case  the  law  oonstmes  them  to  be  joint*tenant8,  unless 
the  words  of  the  grant  expressly  exclude  such  construction* 

The  creation  of  an  estate  in  joint-tenancy  depends  on  the 
wording  of  the  deed  or  devise  by  which  the  tenants  claim 
title,  for  this  estate  can  only  arise  by  purchase  or  grant  — 
that  is,  by  act  of  the  parties  —  and  never  by  the  mere  act  of 
law. 

Joint-tenantSy  therefore,  are  persons  who  own  lands  by  a 
joint  title,  created  expressly  by  one  and  the  same  deed  or  will. 
They  hold  uniformly  by  purchase. 

The  properties  of  an  estate  in  joint  tenancy  are 
derived  from  its  unity ^  which  is  fourfold,  viz. :  unity  of  inter- 
est, nnity  of  title,  unity  of  time,  and  unity  of  possession.  In 
other  words,  joint-tenants  have  one  and  the  same  interest, 
accruing  by  one  and  the  same  conveyance,  commencing  at  one 
and  the  same  time,  and  held  by  one  and  the  same  undivided 
possession.  They  are  said  to  be  seized  j>er  my  et  per  tout  — 
by  the  half  or  moiety,  and  of  all ;  that  is,  they  each  of  them 
have  the  entire  possession,  as  well  of  every  parcel  as  of  the 
whole ;  therefore,  npon  the  decease  of  one  joinlrtenant 
the  entire  tenancy  remains  to  the  survivors,  and, 
eventually,  to  the  last  survivor.  This  is  the  nature  and  con- 
sequence of  unity  and  entirety  of  their  interest,  and  is  called 
the  doctrine  of  survivorship,  orjiis  accrescendi. 

ThlB  estate  may  be  dissolved  by  destroying  any  one  of 
its  constituent  unities. 

When,  by  any  act  or  event,  different  interests  are  created  in 
the  several  parts  of  the  estate,  or  they  are  held  by  different 
titles,  or  if  merely  the  possession  is  separated ;  so  that  the 
tenants  have  no  longer  these  four  indispensable  properties,  a 


^ 
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sameness  of  interest,  an  undiyided  possession,  a  title  vesting 
at  one  and  the  same  time,  and  by  one  and  the  same  act  a  grant ; 
the  jointnre  is  instantly  dissolved. 

An  estate  in  coparcenary  is  where  an  estate  of  inherit- 
ance descends  from  the  ancestor  to  two  or  more  persons. 

They  are  called  parceners  for  brevity  and  because  they 
may  be  constrained  to  make  partition. 

It  arose  at  common  lato^  where  a  person  died  and  bis  next 
heirs  were  two  or  more  females,  as  daughters,  sisters,  aunts, 
cousins,  or  their  representatives ;  and  by  particular  custom^  as 
where  lands  descend,  as  in  gavel-kind,  to  all  the  males  in  equal 
degree,  as  sons,  brothers  and  uncles.  In  either  case  these 
co-heirs  were  called  parceners;  they  all  inherit,  and  together 
make  but  one  heir,  and  have  bat  one  estate  among  them. 

ISstates  in  coparcenary  are  in  some  respects  like 
those  in  joint-tenancy,  having  the  same  unities  of  interest^ 
title^  and  possessionj  but  differ  in  that  they  always  claim  5y 
descent,  whereas  Joint-tenants  always  claim  by  purchase. 
Though  having  a  unUy,  they  have  not  an  entirety  of  interest  — 
they  are  seized  per  my  and  not  per  toiU;  hence  there  is  no 
survivorship  among  them. 

The  law  of  Hotchpot — *'  the  word  seemeth  in  English  to 
mean  a  pudding,  in  which  are  put  not  one  thing  alone,  but  one 
thing  with  other  things  together  **  —  was  a  metaphor  used  by 
our  ancestors,  denoting  that  the  lands  given  in  frank*marriage 
and  those  descending  in  fee-simple  should  be  mixed  and  blended 
together,  and  then  divided  equally  among  the  daughters,  if 
the  donee  in  frank-marriage  so  wished. 

An  estate  in  coparcenary  may  be  dissolved  by  destroy- 
ing any  of  its  three  constituent  unities;  as,  by  partition, 
which  disunites  the  possession ;  by  alienation  of  one  parcener, 
which  disunites  the  title,  and  may  disunite  the  interest ;  or  by 
the  whole  at  last  descending  and  vesting  in  one  person,  which 
brings  it  to  an  estate  in  severalty.  (11) 

NoTB  11.  — Tenancies  In  coparcenary  seldom,  if  ever,  have  been 
recognized  in  this  coantry,  and  all  Joint  estates  by  descent  are  re- 
garded as  tenancies  in  conunon. 
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An  estate  In  common  is  where  two  or  more  persona  hold 
landsy  possibly  by  distinct  titles  and  for  distinct  interests,  bat 
by  nnity  of  possession,  because  none  knoweth  his  own  severalty. 

Tenants  In  common  hold,  therefore,  by  unity  of  posses- 
sion (without  surYiYorship,  being  seized  per  my  and  not  per 
tout),  but  have  no  unity  of  title,  time,  or  interest. 

Tenancy  in  common  may  be  created  by  the  destruction  of 
the  constituent  unities  of  the  two  former  estates,  or  by  special 
limitation  in  a  deed. 

They  may  take  by  purchase  or  descent,  and  are  deemed  to 
have  several  and  distinct  freeholds. 

They  are  also  compellable  to  make  partition  of  their  lands 
and  to  account  for  profits  arising  from  the  same. 

Tenancies  in  common  difler  in  nothing  from  sole  estates 
but  merely  the  blending  and  unity  of  possession.  (12) 

NoTK  12.  —Estates  in  entirety  are  a  further  kind  of  joint  estates 
and  occur  when  an  estate  is  conveyed  to  a  man  and  his  wife  jointly. 
These  estates  differ  from  estates  In  joint  tenancy  in  that  the  tenants 
are  not  seised  of  moieties,  but  both  seised  of  the  entirety  per  tout. 
This  estate  cannot  be  partitioned,  but  mnst  descend  to  the  surviving 
husband  or  wife. 

All  joint  estates,  except  estates  in  entirety^  may  be  divided  among 
the  joint  tenants  into  estates  in  severalty.  The  act  of  so  doing  Is 
called  partition.  Partition  may  occur  in  two  ways :  (1)»  by  voluntary 
partition,  where  the  tenants  set  off  their  respective  shares  and  con- 
vey the  same  to  each  other  by  mutual  conveyances;  (2),  compulsory 
partition,  where  one  or  more  of  the  tenants  brings  suit  to  have  the 
joint  estate  divided  up  between  them  Into  estates  in  severalty.  If 
the  estate  may  not  be  divided  without  great  loss  in  yalue,  the  court 
will  order  it  sold  and  partition  the  proceeds  of  the  sale. 

TITLE  TO    THINGS   BEAL,   IN  GENEBAI..  —  A 

title  is  the  means  whereby  a  man  has  the  just  possession  of 
his  property. 

The  stages  or  degi^ees  requisite  to  form  a  complete  tiUe  are : 
naked  possession^  right  of  possession,  and  right  of  property, 
which,  when  united,  form  a  complete  or  legal  title. 

Title  to  tbings  real,  or  estates  in  lands  and  tene- 
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ment0,  are  aoqulred  or  lost  by  deseeni,  where  the  title  Is 
vested  in  a  man  by  the  single  operation  of  the  law ;  or  by  pur- 
ehaae^  where  the  title  is  vested  in  him  by  hia  oum  act  or 
agreement. 

Title  by  descent,  or  hereditary  sueceseion^  is  where  a  man, 
on  the  death  of  his  ancestor,  acquires  his  estate  by  right  of 
representation,  as  his  heir  at  law.  (18) 

NoTK  18.— The  lex  lod  ret  Htaet  or  law  of  the  jarlsdiction  where 
the  real  property  is  situated,  regulates  the  descent  of  real  proper^. 

An  ancestor  is  one  that  an  inheritance  of  lands  or  tene- 
ments can  be  derived  from  only  by  his  having  had  a^etiMl  seizin 
of  such  lands,  either  by  his  own  entry,  or  by  the  possession 
of  his  own  or  the  ancestor's  lessee  for  years ;  or  by  receiving 
rent  from  a  lessee  of  the  freehold;  and,  in  incorporeal  heredit- 
aments, by  his  having  what  is  equivalent  to  corporeal  seizin. 

An  belr  is  he  upon  whom  the  law  casts  the  estate  immedi- 
ately on  the  death  of  the  ancestor. 

Bight  beirs  mean  direct  or  lineal  beirs. 

Heir  apparent  is  one  whose  right  of  inheritance  is  in- 
defeasible if  he  outlive  the  aneestor. 

Heir  presumptive  is  one  who,  if  the  ancestor  should 
die  immediately,  would,  in  the  present  circumstances  of 
things,  be  the  heir,  but  whose  right  of  inheritance  may  be 
defeated  by  the  contingency  of  some  nearer  heir  being  bom. 
But  he  is  not  accounted  an  ancestor^  who  had  only  a  bare 
right  or  title  to  enter  or  be  otherwise  seized. 

An  inheritance  is  the  estate  descending  from  the 
ancestor  to  the  heir. 

Affinity  is  relationship  by  marriage. 

Consanguinity,  or  kindred^  is  the  connection  or  relation 
of  persons  descended  from  the  same  stock  or  common  an- 
cestor.    It  is  either  lineal  or  collateral, 

Liineal  consanguinity  is  where  one  kinsman  is  descended, 
in  a  direct  line,  from  the  other. 

Collateral  consanguinity  is  where  the  kinsmen  descend 
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{  Ascending, 
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Descending, 


' 


Ateetiding, 


'  1.  Father,  mother. 

2.  GraniUather,  grandmother. 

3.  Great  gran<fiather,  great 
grandmother,  and  so  on 
ad  inflnltnm. 

1.  Father,  mother. 

2.  Son,  daughter. 
8.  Grandson,      granddaughter, 

and  60  on  ad  infinitnm. 


.  Deseemding, 


{ 
{ 


1.  Father-in-law,     mother-in- 

law. 

2.  Step -father,  step  mother. 

1.  Father-in-law,     mother-in- 

law. 

2.  Son-in-law,  danghter-ln-law. 


OOBraAHOinillTT. 


{ 

{ 


n COLLATEBAL. 

1.  Brother,  sister. 

2.  Brother's  children,  sister's  children* 
S.  Uncle,  annt. 

1.  Brother's  wile,  sister's  hnsband. 

2.  Uncle's  wife,  aont's  hnsband. 
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from  the  same  stock  or  common  ancestor,  bnt  HOC  in  a  direct 
line  one  from  the  other. 

I>egrees  of  relationsliip  are  computed  by  beginning 
at  the  common  ancestor  and  reckoning  doiontoards,  and  in 
whatever  degree  the  two  persons,  or  the  most  remote  of  them, 
is  distant  from  the  common  ancestor  —  that  is  the  degree  in 
wliich  they  are  related  to  each  other.  (14) 

Nora  H«—Black8tone  here  gives  the  canon  and  common  law 
mode  of  oompntiog  collateral  relationship.  However,  the  mode  of 
compntatloa  nnder  the  Boman  or  civil  law  is  now  more  in  vogne. 
This  method  is  to  coont  the  number  of  generations  between  the  de- 
ceased and  the  common  ancestor,  and  down  again  to  the  descendant, 
whose  relationship  with  the  deceased  is  in  question. 

The  roles  of  descent  by  the  laws  of  Bnglaad  are  as 

follows ;  — 

Inheritances  shall  l}neally  descend  to  the  issue  of  the  per- 
son  last  actually  seised,  in  n|/Snitum,  bat  shall  never  lideally 
ascend.  (15) 

Nora  16. «» By  statute  lineal  heirs  In  the  ascendhig  series  now 
inherit,  if  there  be  no  lineal  descendants,  in  preference  to  the  col- 
lateral heirs. 

The  male  issue  shall  be  admitted  before  the  female. 

Where  two  or  more  males  are  in  equal  degree,  the  eldest 
only  shall  inherit,  but  the  females  all  together. 

The  lineal  descendants,  in  infinitum^  shall  represent  their 
deceased  ancestor — that  is,  shall  stand  in  the  same  place  as 
he  himself  would  had  he  lived. 

On  failure  of  lineal  descendants,  the  inheritance  shall 
descend  to  the  collateral  relations  of  the  blood  of  the  first 
purchaser,  subject  to  the  three  preceding  rules,  to  evidence 
wiiich  blood  there  are  two  rules,  vig. :  — 

The  collateral  heir  of  the  person  last  seised  must  be  his  next 
collateral  kinsman  of  the  whole  blood. 

A  kinsman  of  the  whole  blood  is  he  that  is  derived  not  only 
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from  the  same  ancestor,  but  from  the  same  coaple  of  anoes- 
tors. 

In  collateral  inheritanoes,  the  male  anoestral  stook  shall  be 
preferred  to  the  female,  unless  the  lands  have  descended  from 
a  female. 

TITLB  BT  PURCHASE,  or  perquisiHon,  is  the  posses- 
sion of  lands  whicli  a  man  hath  by  bis  own  act  or 
agreement,  and  not  bj  the  mere  act  of  law,  or  by  descent. 
It  inoindes  every  other  method  of  coming  to  an  estate  bat  that 
by  inheritance.  This  embraces  title  by  escheat,  by  occupancy , 
prescription,  forfeiture,  and  alienation. 

Title  by  escheat  (signifying  chance  or  accident)  denotes  an 
obstruction  of  the  course  of  descent,  and  a  consequent  determi- 
nation of  the  tenure  by  some  unforeseen  contingency,  in  which 
case  the  land  naturally  resulted  back  by  a  kind  of  reversion  to 
the  original  grantor,  or  lord  of  the  lee. 

BSscbeat  resulted  from  either  natural  or  ciTil  causes, 
as  by  the  death  of  the  tenant  without  heirs,  or  by  his  blood 
becoming  attainted,  etc. 

Tbe  law  of  escheat  is  founded  upon  the  principle  that  the 
blood  of  the  person  last  seized  in  fee-simple  is  by  some  means 
utterly  extinct  or  gone. 

Title  by  occupancy  is  the  taking  possession  of  those  things 
which  before  belonged  to  nobody. 

This  title  was  founded  upon  the  rule  of  the  ancient  common 
law,  that  what  belonged  to  nobody  is  given  to  the  occupant  by 
natural  right.  ^ 

Tbe  law  of  alluvion  and  dereliction — that  is  where 
land  was  nuide  by  the  washing  up  of  earth  and  sand  by  the  sea, 
rivers,  etc.,  and  by  the  setk shrinking  back  below  the  usual  water- 
mark—  was,  that  if  an  island  arose  in  the  middle  of  a  river,  it 
belonged  in  common  to  the  owners  of  the  lands  on  each  side  of 
it ;  but  if  nearer  to  one  bank  than  the  other,  it  belonged  to  the 
proprietor  of  the  nearest  shore. 

It  was  probably  taken  from  the  dvU  law. 

This  is  termed  title  by  accretion.  An  owner  gains  such  a 
title  when,  in  the  case  of  allavion,  the  particles  of  soil  are  grad- 
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naOy  attached  to  land  already  his.  Thi8  is  becanae  the  prior 
owner  of  these  particles  of  soil  is  unable  to  identify  them  aa 
his  own.  If,  however,  by  some  avulsion,  or  sudden  act  of 
nature  a  definite  and  distinguishable  part  of  one  man's  land 
be  attached  to  another's  land,  no  title  by  accretion  arises. 

But  if  the  aUuvian  or  dereliction  was  sudden  and  consider- 
able, it  belonged  to  the  King  at  common  law,  and  by  the  civil 
law  to  the  first  occupant. 

Jetsam  is  where  goods  are  cast  into  the  sea,  and  ther^  sink 
and  remain  under  water. 

Liigan  is  where  they  are  sunk  in  the  sea,  but  tied  to  a  cork 
or  buoy,  in  order  to  be  found  again. 

Flotsam  is  where  they  continue  swimming  on  the  surface 
of  the  water. 

Title  by  prescription  is  where  a  man  can  show  no  other 
title  to  what  he  claims  than  that  he  and  those  under  whom  he 
claims  have  immemorially  used  to  enjoy  it. 

All  prescription  must  be  in  a  man  and  his  ancestors,  or  in 
a  man  and  those  whose  estate  he  hath,  which  last  is  called 
prescribing  in  a  que  estate. 

Usage  is  long  and  uniform  pr<ictice. 

Custom  is  local  usage  that  has  acquired  the /ores  of  law. 

Prescription  is  immemorial  personal  usage  —  that  is,  usage 
beyond  the  *'  time  of  memory.''  (16) 

NoTB  16.  —  Titles  are  no  longer  acquired  by  prescription.  The 
place  of  this  doctrine  of  the  common  law  has  been  taken  by  the 
Statutes  of  Limitation,  which  declare  that  one  who  has  held  pos- 
session of  property  adversely  for  a  given  time  acquires  a  title  to  the 
same. 

The  principal  distinction  between  custom  and  prescription 
is,  that  one  is  locaiy  and  the  other  pereonaij  usage. 

Estates  gained  by  prescription  are  not,  of  course,  descend- 
ible to  the  heirs  general,  like  other  purchased  estates,  but  are 
an  exception  to  the  rule ;  for,  properly  speaking,  the  prescrip- 
tion is  rather  to  be  considered  as  an  evidence  of  a  former 
acquisition  than  as  an  acquisition  de  now). 
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Nothing  bat  incorporeal  hereditaments  can  be  claimed  by 
prescription,  as  a  right  of  way,  a  common,  etc* 

No  prescription  can  give  a  title  to  lands  and  other  corpo- 
real substances  of  which  more  certain  evidence  may  be  had. 

A  prescription  most  always  be  laid  in  him  that  is  tenant  of 
the  fee. 

A  tenant  for  life,  for  years,  at  will,  or  a  copyholder,  cannot 
prescribe,  by  reason  of  the  imbecility  of  their  estates. 

For,  as  prescription  is  nsage  beyond  time  of  memory,  it  is 
absnrd  that  they  should  pretend  to  prescribe  whose  estate 
oommenced  within  the  remembrance  of  man. 

A  prescriptiou  cannot  be  for  a  thing  which  cannot  be  raised 
by  grant,  for  the  law  allows  prescription  only  in  support  of 
the  loss  of  a  grant  which  it  presupposes  to  have  existed. 

If  a  man  prescribes  in  a  que  estate^  nothing  is  claimable  but 
such  things  as  are  incident j  appendant^  or  appurtenant^  to 
lands. 

Incident  means  depending  upon,  appertaining,  or  naturally 
relating  or  belonging  to. 

Appendant  is  where  a  right,  or  thing,  is  inseparably  — 
from  the  very  nature  of  it  —  incident  to  a  grant. 

Appurtenant  rights  or  things  arise  from  no  such  absolute 
or  necessary  connection,  but  only  ma^^be  annexed  or  attached. 

Title  by  forfeiture  arises  where  a  punishment  is  annexed 
by  law  to  some  illegal  act,  or  negligence,  in  the  owner  or 
things  real^  as  lands  and  tenements,  whereby  he  loses  all  his 
interest  therein,  his  estate  being  transferred  to  another, 
generally  the  injured  party,  who  thus  acquires  the  tiOe  to  the 
same. 

Forfeitnres  were  occasioned  by  crimes,  by  alienation  con- 
trary to  law,  as  in  mortmain;  by  lapse,  by  simony,  by  non- 
performance of  conditions  annexed  to  estates,  by  waste,  by 
breach  of  copyhold  customs,  and  by  bankruptcy. 

Alienation  in  mortmain,  or  in  mortua  WMnu^  was  an 
alienation  of  lands  or  tenements  to  any  corporation,  sole  or 
aggregate,  ecclesiastical  or  temporal.    This  the  statute  de 
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rdigiosis^  7  Edward  I.,  prohibited,  and,  to  avoid  the  statute, 
the  religiouB  hoases  invented  common  recoveries. 

I>lBclaiiner  is  where  a  tenant  disclaims  to  hold  of  his  lord. 
This  was  a  civil  crtms,  and  one  of  the  crimes  which  occasioned 
forfeitures  of  lands  upon  reasons  most  apparently  feudal. 

Liapse  is  a  forfeiture  of  the  right  of  presentation  to  a 
vacant  church  by  neglect  of  the  patron  to  present  within  the 
time  prescribed. 

Simony  is  the  corrupt  presentation  of  any  one  to  an 
ecclesiastical  benefice,  as  for  money,  gift,  or  reward,  whereby 
that  turn  becomes  forfeited. 

Waste  is  a  spoil,  or  destruction,  in  any  corporeal  heredita- 
ments, to  the  prejudice  of  him  that  hath  the  inheritance. 
Whatever  does  lasting  damage  to  the  freehold  is  toaste. 

It  is  either  voluntary ^  which  is  a  crime  of  commisston^  as 
pulling  down  a  house ;  or  it  is  permisHvey  which  is  a  matter  of 
omiaaion  only,  as  by  suffering  it  to  fall  from  want  of  repairs. 

A  bankrupt  is  a  trader  who  secretes  himself,  or  does  cer- 
tain  other  acts  tending  to  defraud  his  creditors. 

"By  bankruptcy ,  or  the  act  of  becoming  a  bankrupt,  the  title 
of  all  the  estates  •f  the  bankrupt  is  transferred  to  the  assignees 
of  his  commissioners,  to  be  sold  for  the  benefit  of  his 
creditors. 

Title  by  alienation,  conveyance^  or  purchasCf  comprises 
in  its  more  limited  sense  any  method  whereby  estates  are  trans- 
ferred, or  voluntarily  resigned,  by  one  man  and  accepted  by 
another,  whether  by  sale,  gift,  marriage-settlement,  devise,  or 
other  transmission  of  property,  by  the  mutual  consent  of  the 
parties. 

Originally  this  could  not  be  done  without  the  mutual  consent 
of  both  lord  and  vassal. 

All  persons  are  prima  fa^ie  capable  of  conveying  and  pur- 
chasing, unless  the  law  has  laid  them  under  particular  disa- 
bilities. 

Conveyances  and  purchases  by  idiots,  persons  of  non-sane 
memory,  infants,  and  persons  under  duress,  are  voidable^  but 
not  actually  void. 
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Common  assnrances  of  the  ftdngdom,  as  they  were 
called,  are  the  legal  eyidences  of  alienatioD  or  transfer  of 
property,  whereby  every  man's  estate  is  assured  to  him,  and 
all  controversies,  doubts,  and  difficulties  are  either  prevented 
or  removed. 

Alienation  by  common  assurances  are  four  kinds,  viz. : 

By  deed,  or  matter  tn  paUy  which  is  an  assurance  trans- 
acted between  two  or  more  private  persons  in  pais  (in  the 
country)  —  that  is,  according  to  the  old  common  law,  upon 
the  very  spot. 

By  matter  of  recordf  which  is  an  assurance  transacted 
only  in  public  courts  of  record. 

By  special  castom^  obtaining  in  some  particular  places, 
relating  to  some  particular  species  of  property  only* 

By  devlsey  as  contained  in  the  last  will  and  testament  of  a 
decedent 

Alienation  by  deed*  or  casurancea  by  deed^  may  be  con- 
sidered with  reference  to  their  general  nature  and  their  several 
species. 

As  to  their  general  nature,  they  are  regarded  as  the 
solemn  act  of  the  parties. 

A  deed  is  a  writing,  sealed  and  delivered  by  the  parties. 
It  may  be  a  deed  indented,  or  indenture,  or  a  deed-poll. 

An  indenture  is  now  only  a  name  given  to  a  species  of 
deeds,  though  formerly,  when  deeds  were  more  concise  than 
at  present,  it  was  usual  to  write  both  parts  of  the  deed  (as  they 
originally  consisted  of  two  parts  or  instruments)  on  the  same 
piece  of  parchment,  with  some  words  or  letters  of  the  alpha- 
bet written  between  them,  through  which  the  parchment  was 
cut,  either  in  a  straight  or  indented  line,  in  such  a  manner  as 
to  leave  half  the  words  on  one  part  and  half  on  the  other,  but 
at  length  indenting  only  came  into  use. 

Originally  this  could  not  be  done  without  the  mutual  consent 
of  both  lord  and  vassal. 

All  persons  are  prima  facie  capable  of  conveying  and  pur- 
chasing, unless  the  law  has  laid  them  under  particular  dis- 
abilities. 
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CoDveyanoes  and  purchases  by  idiots,  persons  of  nonnsane 
Jiemoiy,  infants,  and  persons  under  duress,  are  voidable^  but 
not  actually  Yoid. 

Common  assurances  of  the  Ungdonif  as  they  were 
called,  are  the  legal  evidences  of  alienation  or  transfer  of 
property,  whereby  every  man's  estate  is  cusured  to  him,  and 
all  controversies,  doubts,  and  difficnlties  are  either  prevented 
or  removed.  (17) 

NOTB  17.— Under  registration  laws  nniversally  prevalent,  every 
deed  should  be  pat  on  record  in  the  Jarisdictlon  where  the  land  lies, 
and  when  done  so  the  record  is  constructive  notice  of  the  conveyance 
to  subsequent  purchasers  claiming  under  the  grantor. 

The  legal,  or  formal  and  orderly,  parts  of  a  deed  — 

that  is,  the  words  sufficient  to  specify  the  agreement  and  bind 
the  parties  —  are :  the  premises,  the  habendum^  the  tenendum^ 
the  reddendum^  the  conditions,  the  warranty,  the  oovenants, 
and  the  conclusion.  ^ 

The  premises  in  a  deed  are  used  to  set  forth  the  number 
and  names  of  the  parties,  with  their  additions  or  titles,  and 
description  of  things  granted. 

The  habendum  expresses  what  estate  or  interest  is 
granted  by  the  deed. 

The  tenendum  — '' and  to  hold'' — is  now  of  but  little 
use,  and  only  kept  in  by  custom. 

The  reddendum  is  a  reservation,  whereby  the  grantor 
doth  create  or  reserve  some  new  thing  to  himself  out  of  what 
he  had  before  granted,  as  rent,  or  the  like. 

The  conditions  are  clauses  of  contingency,  on  the  hap- 
pening of  which  the  estate  granted  may  be  ^^feated. 

The  warranty  is  that  clause  or  part  whereby  the  grantor 
doth,  for  himself  and  his  heirs,  warrant  and  secure  to  the 
grantee  the  estate  so  granted. 

Warranties  are  implied  or  expressed^  tkndlineaX  or  coUateral. 

An  implied  warranty  is  such  as  the  law  presumes  or 
concludes  every  grantor  or  vendor  to  make  in  disposing  of 
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property ;  as,  for  instance,  that  he  has  the  right  to  make  such 
disposition. 

An  express  warrantgr  in' the  transfer  of  lands  and  tene- 
ments is  an  ea^eaa  clause  binding  the  grantor  and  his  heirs ;  it 
is  a  kind  of  covenant  real.  These  express  warranties  were 
Introdnoed  to  evade  the  strictness  of  the  fednal  doctrine  of 
non-alienation  wlthont  the  consent  of  the  heir. 

liineal  warrantgr  was  where  the  heir  derived,  or  might  by 
possibility  have  derived,  his  title  to  the  land  warranted  either 
from  or  through  the  ancestor  who  made  the  warranty. 

Ck»llateral  warranty  was  where  the  heir's  title  to  the  land 
neither  was,  nor  could  have  been,  derived  from  the  warranting 
ancestor. 

The  eovenants  are  clauses  of  agreement  contained  in  the 
deed,  whereby  either  party  may  stipulate  for  the  truth  of 
certain  facts,  or  may  bind  himself  to  perform  or  give  some- 
thing to  the  other.  (18) 

Hots  18.  —The  covenants  used  In  modern  deeds  are  t  covenant  for 
seisin,  right  to  convey,  against  incumbrances,  for  quiet  enjoyment 
and  warranty. 

A  covenant  real  is  where  the  covenanter  covenants  for 
himself  and  his  heirs^  upon  whom  it  descends,  and  who  are 
bound  to  perform  it,  provided  they  have  assets  by  descent. 

The  conclusion  of  a  deed  mentions  the  execution  and 
date  of  it. 

Oonsiderationa  are  divided  into  good  and  valuable. 

A  good  consideration  is  such  as  that  of  l^lood,  or  natural 
love  and  affection,  as  where  a  man  grants  an  estate  to  a  near 
relative.  ^ 

A  valoable  consideration  is  such  as  money,  marriage,  or 
the  Uke. 

A  deed  takes  effect  only  from  its  delivery.  A  deed  with- 
out date  is  good  if  the  date  when  it  was  executed  or  delivered 
can  be  proved. 

Attestation  is  necessary  rather  for  preserving  the  evidence 
than  for  constituting  the  essence  of  the  deed. 
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If  a  man  ooyeoanta,  not  only  for  himself  and  his  heirs,  bat 
also  for  his  ezecators  and  administrators^  his  personal  aasetSi 
as  well  as  his  real,  are  likewise  pledged  for  the  performance 
of  the  oovenant,  whieh  makes  sucA  a  covenant  better  than  any 
warranty. 

A  deed  may  be  airoided  by  the  want  of  any  of  the  above 
mentioned  requisites,  or  by  subsequent  matter,  as  erasure  or 
alteration,  defacing  its  seal,  cancelling  it,  disagreement  of 
those  whose  consent  is  necessary,  or  by  Judgment  of  a  court 
of  Justice. 

An  escrow  is  a  deed  delivered  to  a  third  party,  to  hold  as 
a  acrowl  or  writing,  that  is  not  to  take  effect  as  a  deed  until 
some  conditions  be  performed  by  the  grantee. 

As  to  the  different  species  of  deeds,  some  serve  to  oont^ 
real  property,  and  others  only  to  charge  or  discharge  it. 

Deeds  serving  to  alien  or  convey  real  estate  are 
called  conveyancesj  which  conveyances  are  either  by  common 
law  or  by  statute. 

Of  conveyances  by  common  law^  some  are  original  or 
primary^  and  others  are  derivative  or  secondary;  the  former 
are  those  by  means  whereof  the  benefit  or  estate  is  created, 
or  first  arises ;  and  the  latter,  those  by  which  the  benefit  or 
estate,  already  created,  is  enlarged^  restrained,  transferred, 
or  extinguished. 

The  original  or  primary  oonvejrances  are:  feoffment, 
gift,  grant,  lease,  exchange,  and  partition. 

The  derivative  or  secondary  conveyances  are:  release, 
confirmation,  surrender,  assignment,  and  defeasance. 

A  feoffment  is  the  transfer  or  gift  of  any  corporeal  here- 
ditament to  another,  perfected  by  livery  of  aeizinj  or  delivery 
of  bodily  possession  to  the  feoffee,  without  which  no  freehold 
estate  therein  could  be  created  at  common  law.  Strictly 
speaking,  it  refers  to  the  conveyance  of  an  estate  in  fee.  He 
that  so  gives,  or  enfeoffs,  is  called  the  feoffor^  and  the  person 
enfeoffed  is  denominated  the  feoffee.  (19) 

NoTB  19.  —  Feoffment  by  livery  of  seisin  no  longer  exists. 
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liiyery  of  Belsin  la  the  feit4cd  invutUurtf  or  delivery  o^ 
corporeal  poesession,  of  the  land  or  tenement*  It  was  either 
fR  deed  or  in  Um. 

liivery  in  deed  was  performed  by  the  feoffor  delivering 
to  the  feoffee  (all  other  persons  being  oat  of  the  gronnd)  a 
olod,  twigy  or  some  part  of  it — as  a  ring,  or  latch,  if  a 
house  —  with  the  Words*  **  I  deliver  these  to  yon  in  the  name 
of  seizin  of  all  the  lands  and  tenements  contained  in  this 
deed." 

Livery  in  law  is  where  the  same  is  not  made  on  the  land, 
but  in  sight  of  it  only,  the  feoffor  saying  to  the  feoffee,  **  I 
give  yon  yonder  land ;  enter  and  take  possession." 

A  gift — donatio — differs  in  nothing  from  a  feoffment  bat 
in  the  natare  of  the  estate  passing  by  it,  being  properly 
applied  to  the  creation  or  conveyance  of  an  estate-tail,  as 
feoffment  is  to  that  of  an  estate  in  fee. 

A  grant — conceasionea  — is  the  regalar  method,  by  the 
common  law,  of  conveying  incorporeal  hereditaments,  or  snch 
things  whereof  no  livery  can  be  had.  It  is  now  used  also  in 
the  transfer  of  real  estate,  the  words  **  grant,  bargain,  and 
sell  **  being  express  covenants  for  title, 

A  lease  is  properly  a  conveyance,  in  consideration  of  rent 
or  other  recompense,  of  lands  and  tenements,  for  life,  for 
years,  or  at  will,  bat  always  for  a  less  time  than  the  lessor 
hath  in  the  premises ;  for,  if  it  be  for  the  whole  interest,  it  is 
more  properly  an  asHgnment  than  a  lease. 

An  exchange  is  the  mataal  conveyance  of  equal  interests, 
the  one  in  consideration  of  the  other. 

A  partition  is  the  division  of  an  estate  held  in  Joint-ten- 
ancy,  in  coparcenary,  or  in  common,  between  the  respective 
tenants,  each  taking  his  distinct  part  to  hold  in  severalty. 

A  release  is  the  discharge  or  conveyance  of  a  man's  right 
in  lands  or  tenements  to  another  that  hath  some  former  estate 
in  possession  therein.  It  is  the  descending  of  a  greater  estate 
upon  a  less. 

A  confirmation  is  the  conveyance  of  an  estate  or  right  in 
esse,  whereby  a  voidable  estate  is  made  sore,  or  a  particalar 
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estate  la  increiMied,  and  the  words  of  it  are,  *^  have  given, 
granted,  ratified,  approved,  and  oonfinned.'^  It  is  of  a  nature 
nearly  allied  to  a  release. 

A  surreiider  is  tlie  yielding  np  of  an  estate  for  life  or  years 
to  him  that  hath  the  immediate  remainder  or  reversion  wherein 
the  pariicnlar  estate  surrendered  may  merge. 

It  is  of  a  nature  directly  opposite  to  a  releaee;  for,  as  that 
operates  by  the  greater  estate  descending  upon  the  less,  a  sur- 
render is  the  falling  of  a  less  estate  into  a  greater.  The  words 
used  are,  *^  have  surrendered,  granted,  and  yielded  np." 

An  assignment  is  the  transfer,  or  making  over  to  another, 
of  the  whole  right  one  has  in  any  estate;  but  nsoally  in  a 
lease,  for  life  or  years. 

A  defeasance  is  a  collateral  deed,  made  at  the  same  time 
with  the  original  conveyance,  containing  certain  conditions, 
upon  the  performance  of  which  the  estate  created  may  be 
defeated  or  undone. 

Conveyances  by  statute  depend  much  on  the  doctrine  of 
uses  and  trusts^  which,  in  their  nature  and  origin,  are  the 
same,  the  old  doctrine  of  uses  being  revived  under  the  de- 
nomination of  trusts, 

A  use  or  trust  was  a  confidence  reposed  in  another,  who 
was  terre-tenant,  or  tenant  of  the  land,  that  he  would  dis- 
pose of  the  land  according  to  the  wishes  of  the  eestuy  que 
use,  or  cestuy  que  tnut,  to  whose  use  it  was  granted,  and 
suffer  him  to  take  the  profits. 

Uses  and  trusts  originated  in  ecclesiastical  ingenuity, 
the  notion  being  transplanted  from  the  civil  law  into  England 
by  the  ecclesiastics,  near  the  close  of  the  reign  of  Edward 
III.  (about  1370),  to  evade  the  statutes  of  mortmain,  by 
obtaining  grants  of  lands,  not  to  religious  houses  directly,  but 
to  their  use;  thus  distinguishing  between  the  possession  and 
the  use.  (20) 

NoTsSO.  —  The  great  abases  whlch^  uses  and  trusts  permitted 
caused  the  passage  of  the  Statute  of  S7  Hen.  VIII.,  Ch.  10,  called  the 
Statute  of  Uses,  which  attempted  to  abolish  uses  and  trusts  by 
transferrlDgthe  legal  title  held  by  the  feoffee  to  use  to  thecestui  que 


BLAGKSTONE.  83 

trost.  But  8o  popnlftr  were  nsea  and  tniBts  that  by  Jadiclal  conBtnie* 
tion  the  statute  was  beld  to  operate  and  transfer  the  legal  title  to  the 
holder  of  the  equitable  title  in  those  cases  only  where  the  three  fol- 
lowing conditions  existed:  first,  a  person  seised  to  a  nse  and  {n  eue; 
second,  a  cestui  que  tmst  in  etse;  and,  third,  a  use  in  e$$e.  The 
Statute  of  Uses  does  not  operate  on  many  varieties  of  uses,  notably 
nses  in  chattel  interests,  a  use  upon  a  use,  contingent  uses,  actiye 
uses  or  trusts,  and  uses  to  married  women*  Since  the  passage  of  the 
Statute  of  Uses  the  terms  uses  and  trusts,  which  had  theretofore 
iMen  treated  as  synonymous,  have  been  distinguished,  and  the  term 
use  is  employed  to  designate  those  uses  on  which  the  statute  oper- 
ates, and  the  term  trust,  to  designate  those  on  which  the  statute  does 
not  operate.  Trusts  in  this  sense  are  active  where  the  trustee  has 
duties  to  perform, — passive,  where  he  has  none  but  merely  holds  the 
title.  Ttnsts  are  also  executed  where  all  the  limitations  of  the  equit- 
able interests  are  complete  and  final,  and  executory,  where  the  lim- 
itations are  not  final,  but  remain  to  be  perfected  in  the  future. 
Trusts  are  also  classed  as  express,  implied,  resulting  and  construc- 
tive ;  express,  where  they  are  created  by  some  instrument  in  writing,  — 
as  distiognished  from  implied,  resulting  and  constructive  trusts 
which  arise  by  construction  of  law.  Implied  trusts  arise  where  land 
Is  so  conveyed  by  the  grantor  that  it  inures  to  the  benefit  of  a  third 
party,  but  the  grantor  not  having  expressly  created  a  trast  for  the 
third  party,  the  law  implies  one.  Resulting  trusts  arise  by  operation 
of  law  whenever  a  beneficial  interest  is  not  to  accompany  the  legal 
title.  Constructive  trusts  arise  by  operation  of  law,  in  cases  of 
actual  or  legal  fraud,  from  reasons  of  equity  and  justice,  and  inde- 
pendently of  the  intention  of  the  parties. 

Uses  are  not  always  to  be  executed  at  the  time  the  con- 
veyance is  made ;  hence  we  have  what  are  called  future  uses, 
which  are  as  follows :  — 

Shifting  or  secondary  nses  take  effect  in  derogation  of 
some  other  estate,  and  are  either  limited  by  the  deed  creating 
them,  or  authorized  to  be  created  by  some  person  named  in  it. 

Thus:  If  an  estate  be  limited  to  A  and  his  heirs,  with  a 
proviso  that  if  B  pay  to  A  one  hundred  dollars  by  a  given 
time,  the  use  of  A  shall  cease,  and  the  estate  go  to  B  in  fee, 
the  estate  is  vested  in  A,  subject  to  a  shifting  or  secondary 
nse  in  fee  in  B. 

Springing  JiBes  are  limited  to  arise  on  a  future  event. 
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where  no  preceding  estate  is  limited,  and  they  do  not  take 
effect  in  derogation  of  any  preceding  interest ;  as*  if  a  grant 
be  to  A  in  fee,  to  the  use  of  B  in  fee  after  the  first  day  of 
January  next. 

Future  or  contingent  uses  are  limited  to  take  effect  as 
remainders ;  as,  if  lands  be  granted  to  A  in  fee,  to  the  nse  of 
B  on  his  return  from  Rome.  This  is  a  future  contingent  use, 
because  it  is  uncertain  whether  B  will  ever  return. 

Resulting  uses  are  where  the  use  limited  by  deed  expires, 
or  cannot  vest,  or  was  not  to  vest  but  upon  a  contingency, 
which  has  not  happened,  the  use  resuUa  back  to  the  grantor. 

There  are  also  resulting  trusts  implied  by  law  from  the 
manifest  intention  of  the  parties  and  the  nature  and  justice  of 
the  case ;  as,  where  an  estate  is  purchased  in  the  name  of  A 
and  the  price  is  actually  paid  at  the  time  by  B ;  here  is  a  re- 
sulting trust  implied  by  law  in  favor  of  B. 

Contingent  uses  are  subject  to  the  same  rules  as  contingent 
remainders. 

Springing  or  contingent  uses  differ  from  an  executory  deviee 
in  that  there  must  be  a  person  seized  to  such  uses  at  the  time 
when  the  contingency  happens,  else  they  can  never  be  exe- 
cuted by  the  statute;  and,  therefore,  if  the  estate  of  the 
feollee  to  such  use  be  destroyed,  by  alienation  or  otherwise, 
before  the  contingency  arises,  the  use  is  destroyed  forever, 
whereas  by  an  executory  devise  the  freehold  itself  is  trans- 
ferred to  the  future  devisee. 

The  statute  of  uses  having  transferred  all  uses  into  actual 
possession,  or,  rather,  having  drawn  the  possession  to  the  use, 
gave  birth  to  other  species  of  conveyances,  viz. :  a  covenant  to 
stand  seized  to  uses ;  a  bargain  and  sale  of  lands  enrolled ;  a 
conveyance  by  lease  and  release;  deeds  to  lead  or  declare 
uses — that  is,  the  use  of  other  more  direct  conveyances; 
deeds  to  revocation  of  uses. 

A  covenant  to  stand  seized  to  uses  is  that  by  which  a 
man  covenants  that,  in  consideration  of  blood  or  marriage, 
he  will  stand  seized  of  lands  to  the  use  of  another ;  as,  to  the 
use  of  his  child,  wife,  or  kinsman. 
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On  ezecnting  the  oovenant  the  other  party  beobmes  seized 
of  the  use  of  the  land,  and  the  statute  of  uses  imtnediately 
operates  by  annexing  the  possession  to  the  use,  or,  as  it  is 
called,  ^^  executes  "  at  once  the  use  or  estate. 

Deeds  of  revocsation  of  uses  were  the  execution  of  a 
power  reserved  at  the  creation  of  the  use  of  recalling  at  a 
future  time  the  use  or  estate  so  created. 

These  last  species  of  conveyances  owe  their  operation  prin- 
cipally to  the  statute  of  uses. 

In  time  trusts  superseded ,  or  were  made  to  answer,  in  gen- 
eral, all  the  beneficial  ends  or  purposes  of  iwes,  without  their 
inconveniences  or  frauds. 

A  trusty  in  the  general  and  enlarged  sense,  is  a  right  on  the 

part  of  the  cestuy  que  trust  to  receive  the  profits  and  dispose 

of  the  lands  in  equity. 

J/*^>:^here  are   also  resulting  trusts  implied  by  law  from  the 

j/  u  manifest  intention  of  the  parties  and  the  nature  and  justice 

^  /^t  the  case ;  as,  where  an  estate  is  purchased  in  the  name  of 

A  and  the  price  is  actually  paid  at  the  time  by  B ;  here  is  a 

resulting  trust  implied  by  law  in  favor  of  B. 

Contingent  uses  are  subject  to  the  same  rules  as  contingent 
remainders. 

Springing  or  contingent  uses  differ  from  an  executory  deoiae 
in  that  there  must  be  a  person  seized  to  such  uses  at  the  time 
when  the  contingency  happens,  else  they  can  never  be  execu- 
ted by  the  statutes ;  and  therefore  if  the  estate  of  the  feoffee 
to  such  use  be  destroyed,  by  alienation  or  otherwise,  before 
the  contingency  arises,  the  use  is  destroyed  forever,  whereas 
by  an  executory  devise  the  freehold  itself  is  transferred  to  the 
future  devisee. 

The  statute  of  uses  having  transferred  all  uses  into  actual 
possession,  or,  rather,  having  drawn  the  possession  to  the  use, 
gave  birth  to  other  species  of  conveyances,  viz.:  a  covenant  to 
stand  seized  to  uses ;  a  bargain  and  sale  of  lands  enrolled ;  a 
conveyance  by  lease  and  release;  deeds  to  lead  or  declare 
uses  —  that  is,  the  use  of  other  more  direct  conveyances; 
deeds  to  revocation  of  uses. 
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A  covenant  to  stand  seised  to  uses  is  that  by  which  a 
man  coyenants  that,  in  consideration  of  blood  or  marriage,  he 
will  stand  seized  of  lands  to  the  use  of  another ;  as,  to  the  use 
of  his  child,  wife,  or  kinsman. 

On  executing  the  covenant  the  other  party  becomes  seised  of 
the  use  of  the  land,  and  the  statute  of  uses  Immediately  oper- 
ates by  annexing  the  possession  to  the  use,  or,  as  it  is  called, 
<*  executes  **  at  once  the  use  or  estate. 

I>eeds  of  revocation  of  uses  were  the  execution  of  a 
power  reserved  at  the  creation  of  the  use  of  recalling  at  a  future 
time  the  use  or  estate  so  created. 

These  last  species  of  conveyances  owe  their  operation  prin- 
cipally to  the  statute  of  uses. 

In  time  trusts  superseded,  or  were  made  to  answer,  in  gen- 
eral, all  the  beneficial  ends  or  purposes  of  tcsss,  without  their 
inconveniences  or  frauds. 

A  trost;  in  the  general  and  enlarged  sense,  is  a  right  on  the 
part  of  the  cestuy  qtte  trust  to  receive  the  profits  and  dispoes  of 
the  lands  in  equity. 

They  are  two  kinds:  executed^  when  either  the  legal  or 
^  jZ  '■  /  /  equitable  title  passes ;  or  executory^  when  it  is  to  be  per- 
fected at  some  future  time,  by  conveyance  or  settlement. 

No  particular  form  is  requisite  to  create  a  trust ;  it  is  suf- 
ficient if  the  terms  of  the  trust  can  be  duly  ascertained  by  the 
writing. 

The  courts  now  consider  a  trust  estate  as  equivalent  to  the 
legal  ownership,  governed  by  the  same  rules  of  property,  and 
liable  to  every  charge  in  equity,  which  the  other  is  subjected 
to  in  law. 

Deeds  which  do  not  conveyt  but  serve  only  to  charge 
or  discfiarge  real  property,  are :  obligations  or  bonds,  recog- 
nizances, and  defeasances. 

A  bond  or  obligation  \&  a  deed  whereby  a  person,  the 
obligor,  obligates  himself,  his  heirs,  executors,  and  adminis- 
trators, to  pay  a  certain  sum  of  money  to  another  at  a  day 
appointed. 

The  penal  sum,  or  penalty,  attached  to  the  bond  for  its 
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breach  or  forfeitare  is  usually  drawn  for  doable  the  amount 
of  the  bond  or  money  borrowed,  in  order  to  cover  the  prin- 
cipalf  interest,  expense,  and  damages  sustained  from  non- 
performance of  the  covenants,  which  is  all  that  is  now  recover- 
erable  upon  forfeiture  of  a  bond,  no  matter  what  the  amount 
of  the  penal  sum,  or  penalty,  inserted.  Formerly  the  whole 
penalty  was  recoverable  at  law. 

A  recognizance  is  an  obligation  of  reoardf  entered  into 
before  some  court  of  record  or  magistrate  duly  author- 
ized, with  condition  to  do  some  particular  act ;  as,  to  appear 
at  court,  to  keep  the  peace,  etc. 

Another  distinction  between  a  recognizance  and  a  bond  is, 
that  a  bond  is  a  creation  of  a  fresh  debt  or  obligation  de  novo^ 
while  a  recognizance  is  the  acknowledgment  of  a  farmer  debt 
upon  record. 

A  def easanoe  upon  a  bond,  ISjcognizanoe,  or  Judgment 
recovered,  is  a  condition  which,  when  performed,  defeats  or 
undoes  it,  and  discharges  the  estate  of  the  obligor. 

Alienation  by  matter  of  record.  —  These  assurances 
or  conveyances  are  such  as  do  not  depend  entirely  on  the 
act  or  consent  of  the  parties  themselves,  but  are  where 
the  sanction  of  some  court  of  record  is  called  in  to  substan- 
tiate and  witness  the  tranofer  of  real  property.  They  are: 
private  acts  of  Ptoliament,  the  King's  grants,  fines,  and  com- 
mon recoveries. 

Private  acts  of  Parliament^  as  a  tpeciea  of  aamrances^ 
are  such  as,  by  the  transceiident  authority  of  Parliament,  are 
calculated  to  give  such  reasonable  powers  of  relief  as  are 
beyond  the  reach  of  the  courts  or  ordinary  coarse  of  law. 

A  fine  of  lands  or  tenements,  also  called  an  acknowl- 
edgment of  a  feoffment  of  record,  is  an  amicable  composition 
or  agreement  of  a  suit,  either  actual  or  fictitious,  by  leave  of 
the  King  or  his  justices,  whereby  the  estate  or  lands  in  ques- 
tion are  acknowledged  to  be  the  right  or  property  of  one  of 
the  parties.  (21) 

NoTZ  21.  -^  Fine  of  lands  and  common  recovery  do  not  now  exist. 
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The  f oroe  and  effect  of  fines,  when  levied  by  snch  as  have 
themselves  any  interest  in  the  estate,  are  to  assure  the  lands 
in  qaestion  to  the  oognizee  by  barring  the  respective  rights  of 
parties,  privies,  and  strangers. 

Fines  are  of  equal  antiquity  with  the  first  rudiments  of  the 
law,  instances  having  been  produced  of  them  even  prior  to  the 
Norman  invasion. 

Their  origin  was  founded  on  an  actual  suit  commenced  at 
law  for  the  recovery  of  the  possession  of  land  or  other  here- 
ditaments, and  the  possession  gained  by  composition,  which 
possession  thus  acquired  was  found  to  be  so  sure  and  effectual 
that  fictitious  actions  were  often  commenced  to  obtain  the 
same  security. 

A  fine  is  so  called  because  it  puts  an  end,  notonly  to  the  suit 
thus  commenced,  but  also  to  all  other  kinds  of  suits  and  con* 
troversies  concerning  the  same  matter. 

A  common  recovery  was  so  far  like  a  fine  that  it  is  asuit^ 
either  actual  or  fictitious,  for  lands,  brought  against  the  ten- 
ant of  the  freehold,  who  thereupon  vouches  another,  who  un- 
dertakes to  defend  the  tenant's  title,  but  upon  such  vouchee's 
making  default^  the  land  is  recovered  by  judgment  at  law 
against  the  tenant,  who,  in  return,  obtains  judgment  against 
the  vouchee  to  recover  lands  of  equal  value  in  recompense. 
This  supposed  adjudication  of  the  right  binds  all  persons,  and 
vests  a  free  and  absolute  title,  or  fee-simple,  in  the  recoveror. 

They  were  invented  by  the  ecclesiastics  to  elude  the  statutes 
of  mortmain,  the  religious  houses  setting  up  a  fictitious  title 
to  the  land  which  it  was  irUended  they  should  have,  and 
brought  an  action  to  recover  it  against  the  tenant,  who,  by 
fraud  and  coUusioni  made  no  defense,  and  judgment  being 
thereby  given  to  the  religious  houses,  they  ^^ recovered**  the 
land,  by  sentence  of  law,  upon  a  supposed  prior  title. 

These  comm,on  recoveries^  thus  originally  invented  by  the 
ecclesiastics  to  elude  the  statutes  of  m,OTVmain^  were  after- 
wards encouraged  by  the  finesse  of  the  courts  of  law  of  Edward 
lY.,  in  order  to  put  an  end  to  all  fettered  inheritances,  and 
bar  not  only  estates-tail,  but  also  remainders  and  reversions 
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expectant  thereon,  which  was  the  force  and  effect  of  a  recovery, 
provided  the  tenant  in  tail  sofCers,  or  is  Touched  in,  such  re* 
covery ;  for  it  was  found  that  these  eetates'taU  were  of  such 
great  inconyenience,  by  tying  up  the  landed  property  and 
creating  perpetuities,  that,  in  order  to  unfetter  them,  common 
recoveriea  were  encouraged  by  the  judges,  and  by  their  use 
all  limitations  upon  estates'tail  were  removed,  and  an  absolute 
and  pure  fee-simple  passes  as  the  legal  effect. 

These  common  recoveries  are  considered  simply  in  the  light 
of  a  conveyance  on  record^  invented  to  give  a  tenant  in  tail  an 
absolute  power  to  dispose  of  his  estate  as  freely  as  if  he  was 
tenant  in  fee-simple.  It  is  the  only  mode  of  conveyance  by 
which  a  tenant  in  tail  can  effectually  dock  the  entail,  for  by 
fine  he  only  hare  his  ieeue^  and  not  subsequent  remainders  and 
reversions. 

By  statute,  ^nea  and  common  recoveries  are  swept  away  both 
in  England  and  in  this  country. 

Alienation  by  special  cnstom  is  confined  to  those  con- 
veyances or  assurances  by  special  custom  that  include  the 
transfer  of  copyhold  lands  and  such  customary  estates  as  are 
holden  in  ancient  demesne,  or  manors  of  a  similar  nature. 

This  is  effected  by  surrender,  which  is  the  giving  up  of  the 
estate  into  the  hands  of  the  lord  for  the  purposes  expressed  in 
the  surrender. 

Of  assurance  by  surrender,  the  several  parts  are:  sur- 
render by  the  tenants  into  the  hands  of  the  lord,  to  the  use 
of  another,  according  to  the  custom  of  the  manor ;  presentment 
by  the  tenants,  or  homage,  of  such  surrender ;  and  admittance 
of  the  surrenderee  by  the  lord,  according  to  the  uses  expressed 
in  such  surrender. 

Alienation  by  devise  is  the  method  contained  in  a 
man's  last  will  and  testament  of  disposing  of  lands  and  tene- 
ments. 

It  is  also  styled  a  revocable  assurance,  posthumously  disposing 
of  property  or  the  custody  of  children. 

Before  the  conquest,  lands  were  devisable  by  will  in  En- 
gland, but,  upon  the  introduction  of  the  military  tenures,  the 
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restraint  upon  devising  lands  naturally  took  plaoe  as  a 
breach  of  the  fendal  doctrine  of  non-alienation  without  the 
consent  of  the  lord,  and  so  it  stood  at  common  law  until  again 
authorized  by  the  statute  of  willSi  84  Benry  VIII.,  and  sub- 
sequently made  more  universal  by  the  statute  of  tenures,  29 
Charles  II. 

A  will  is  a  disposition  of  real  and  personal  property,  to  take 
effect  after  the  death  of  the  testator. 

WiU  and  devise  are  generally  considered  and  used  as  synony- 
mous ;  but  when  the  will  operates  on  personal  property  only 
it  is  called  a  testament^  and  when  upon  real  estate  only,  a 
devise.  Where  the  instrument  disposes  of  both  real  and  per- 
sonal property  it  is  usually  denominated  **  the  last  will  and 
testament.'' 

Testaments  of  personal  property  or  chattels  operate  upon 
whatever  the  testator  dies  possessed  of,  but  devises  only  upon 
such  real  property  or  lands  as  were  his  at  the  time  of  executing 
and  publishing  his  wUl.  (22) 

NoTB  22.  —  At  present  a  devise  is  held  to  cover  real  estate  acquired 
by  the  testator  after  executing  and  publishing  bis  will  as  weU  as  what 
he  possessed  at  the  time  of  doing  so. 

Wills  or  devises  must  be  in  writing,  signed  by  the  testator, 
or  some  person  in  his  presence  by  his  direction,  and  be  sub- 
scribed by  two  or  more  witnesses  in  his  presence  and  in  the 
presence  of  each  other. 

In  construing  wills  or  devises,  and  deeds  of  common 
assurances  the  general  rules  and  maxims,  as  laid  down  by 
the  courts,  are  as  follows :  — 

That  the  construction  be  favorable,  and  as  near  the  minds 
and  apparent  intentions  of  the  parties  as  the  rules  of  law  will 
admit ;  therefore,  the  construction  must  be  reasonable  and 
agreeable  to  common  understanding. 

THINGS  PEBSONAIi,  or  chattels.  —  Under  this  name 
are  included  ail  sorts  of  things  movable  which  may  attend  a 
man's  person  wherever  he  goes,  which  includes  whatever  wants 
the  duration  or  the  immobility  attending  things  real.    They 
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abo  inolode  something  more,  the  whole  being  comprehended 
under  the  general  name  of  chattels. 

Things  personal,  or  chattels,  may  be  considered  with 
reference  to  their  dittributionj  the  property  therein^  and  the 
t&le  to  them. 

AS  TO  THEIB  DISTRIBUTION,  chattels  are  di- 
▼Ided  Into  chattele  real  and  chattels  personal. 

Chattels  real  are  sach  as  concern  or  savor  of  the  realty, 
and  are  so  styled  as  being  interests  issuing  oat  of,  or  annexed 
to,  real  estate^  and  of  which  they  have  one  quality,  viz. :  im- 
mobility^  which  denominates  them  real,  but  want  a  sufficient 
legal  determinate  duraiiouy  which  constitutes  them  chattels^  as 
a  lease  for  a  term  of  years,  a  mortgi^^e,  and  the  like. 

Chattels  personal  are,  properly  and  strictly  speaking, 
movables^  which  may  be  annexed  to,  or  attend  on,  the  person 
of  the  owner  wherever  he  goes. 

Property  In  things  personal,  or  chattels^  is  either 
in  possession^  as  where  a  man  has  not  only  the  right,  but 
the  actual  enjoyment,  of  the  thing ;  or  in  action^  where  a  man 
has  only  a  bare  right,  without  occupation  or  enjoyment  — 
called  a  thing  or  chose  in  action^  being  recoverable  by  action  at 
law. 

A  thing  or  chose  In  action  is  defined  to  be  a  thing 
incorporeal,  or  a  rights  as  an  annuity,  money  due  on  a  bond, 
etc 

Property  in  possession  is  absolute  or  qualified. 

Absolute  property  is  where  a  man  has  such  an  exclusive 
right  in  the  thing  that  it  cannot  cease  to  be  his  without  his  own 
act  or  default. 

Qoallfied  property  is  such  as  is  not  in  its  nature  per- 
manent, but  may  sometimes  subsist,  and  at  other  times  not 
subsist,  which  latter  may  arise  where  the  subject  is  incapable 
of  absolute  ownership,  or  from  the  peculiar  circumstances  of 
the  owners. 

liimitatiofts  of  personal  goods  and  chattels,  in  re* 
mainder,  after  a  bequest  for  life,  are  allowed  in  last  wills  and 
testaments. 
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Things  personal  may  belong  to  their  owners,  not  only  in 
severalty,  bat  in  joint-tenancy,  and  in  common  also,  as  well 
as  real  estates,  bat  not  in  coparcenary,  becanse  they  do  not 
descend  from  the  ancestor  to  the  heir. 

Stock  naed  In  a  Joint-nndertaking,  as  by  way  of  part- 
nership in  trade,  is  always  considered  as  common^  and  not  a» 
joint  property,  and  there  shall  be  no  sarvivorship  therein* 

Title  to  things  personal  may  be  acquired  or  hat  by  occu- 
pancy, prerogative,  forfeiture,  oostom,  succession,  marriage, 
judgment,  gift  or  grant,  contract,  bankraptcy,  testament,  and 
by  administration. 

Title  by  occnpan^y  is  that  which  still  gives  to  the  first 
occupant  a  right  to  those  few  things  which  have  no  legal  owner, 
or  are  incapable  of  permanent  ownership,  such  as  goods  cap* 
tured.hom  alien  enemies,  things  founds  the  ben^  of  the  eU- 
mentSf  animais  wild  by  nature,  emblements^  things  gained  by 
accession  J  things  gained  by  confiuion^  lUerary  property^  invent 
tions^  etc. 

The  right  of  taking  goods  of  alien  enemies  is  re* 
strained  to  such  captors  as  are  authorized  by  the  public 
authority  of  the  State. 

Movables  f  onnd  upon  the  earth  or  in  the  sea,  nndaimed 
by  any  owner,  are  supposed  to  be  abandoned  by  the  last  pro- 
prietor, and  therefore  belong,  as  originally  in  a  state  of  nature, 
to  the  first  occupant  or  fortunate  finder. 

The  benefits  of  the  elements  —  the  light,  the  air,  the 
the  water,  etc.  — thus,  too,  only  can  be  appropriated. 

Animals  ferae  naturae,  or  wild  by  nature^  all  mankind 
has  a  right  to  pursue  and  take  by  the  original  grant  of  the 
Creator,  which  natural  right  still  continues  unless  where 
restrained  by  law. 

Emblements  must  be  referred  to  this  principle  of  occupancy 
also.  They  are  subject  to  many,  though  not  all,  the  incidents 
attending  personal  chattels.  They  are  not  the  object  of 
larceny  before  they  are  severed  from  the  ground  0 

Accession*  by  natural  or  artificial  means,  as  the  growth  of 
vegetables,  the  pregnancy  of  animals,  embroidering  of  cloth. 
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the  ooiiTersioii  of  wood  or  metal  into  atensib,  etc.,  is  a  doctrine 
of  property  also  grounded  npon  this  principle. 

Confusion  of  goods  also  —  as  where  the  goods  of  two  per- 
sons are  indistingaishably  intermixed  —  the  English  and  civil 
law  essentially  agreeing  ^at,  if  the  mixture  be  by  mutual  con- 
sent, the  proprietors  have  each  an  interest  in  common  in  pro- 
portion to  their  respective  shares.  But  where  one  willfully 
intermixes  his  own  with  that  of  another,  without  his  knowledge 
or  approbation,  the  law,  to  guard  against  fraud,  gives  the 
entire  property  to  him  whose  original  domain  is  invaded. 

A  copyright,  or  patent,  is  a  right  or  property  which  a 
person  has  in  his  own  original  composition  or  invention,  and, 
being  grounded  on  labor  and  inventive  skill,  is  properly  re- 
ducable  to  this  head,  occupancy  itself  being  supposed  to  be 
founded  onpersonol  labor  — ancient  wells  being  the  acknowl- 
edged property  of  the  diggers  of  them,  while  the  land  thereabout 
was  still  in  common. 

The  identity  of  a  literary  composition  consists  entirely  of  the 
sentiment  and  the  language. 

Title  by  prerogative  is  a  method  of  acquiring  property  in 
personal  chattels  by  the  King's  prerogative^  whereby  a  right 
may  accrue ;  either  to  the  Crown  itself  or  to  such  as  claim 
under  the  title  of  the  Crown,  as  by  the  King's  grant ;  or  by 
prescription,  which  supposes  an  ancient  grant. 

Title  by  forfeiture  is  that  whereby  a  title  to  goods  and 
chattels  may  be  acquired  or  lost  as  a  punishment  for  some 
crime  or  misdemeanor,  and  a  compensation  for  the  offense  and 
injury  to  the  party  injured — such  as  treason,  felony,  man- 
slaughter, and  proemunire. 

Title  by  custom  is  that  whereby  a  right  vests  in  some  par- 
ticular persons,  either  by  the  local  usage  of  some  particular 
place,  or  by  the  almost  general  and  universal  usage  of  the 
kingdom,  as  heriots,  mortuaries  and  heirlooms. 

Heriots  are  a  customary  tribute  of  goods  and  chattels,  pay- 
able to  the  lord  of  the  fee  on  the  decease  of  the  tenant  or  owner 
of  the  lands.    It  now  consists  of  the  best  live  beast  the  tenant 
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dies  pMsessed  of,  or  sometimes  the  best  inanimate  good,  as  a 
jewel  or  piece  of  plate,  bat  it  is  always  a  personal  chatteL 

Heriots  are  of  Danish  origin,  and  a  relic  of  villein  tenure. 
They  are  either  heriot  aerviee  or  heriot  custom. 

Herlot  service  amoants  to  little  more  than  a  mere  rent; 
it  is  dae  upon  a  special  reservation  in  a  grant  or  lease  of 
lands. 

Heriot  custom  depends  merely  npon  immemorial  usage 
and  custom,  and  arises  upon  no  special  reservation  whatso- 
ever. 

Mortuaries  are  a  sort  of  ecdesiaatical  heriots,  being  a 
customary  gift  claimed  by  and  due  to  the  minister,  in  many 
parishes,  on  the  death  of  his  parishioners. 

Heir-looms  —  loom,  of  Saxon  origin,  signifying  a  limb  or 
member  of  the  inheritance  —  are  such  goods  and  chattels  as, 
contrary  to'  the  nature  of  chattels,  shall  go,  by  special  cus- 
tom, to  the  heir,  along  with  the  inheritance,  and  not  to  the 
executor  of  the  last  proprietor;  as  crown  Jewels,  charters, 
deeds,  court-rolls,  chests  containing  them,  monuments,  tomb- 
stones, and  coats-of-arms. 

Heirlooms  by  special  custonoL  are  sometimes  carriages, 
utensils,  and  other  household  implements,  but  such  custom 
must  be  s(n'c%  proved. 

Heir- looms  by  general  cnstonoL  are  whatever  is  strongly 
affixed  to  the  freehold  or  inheritance,  and  cannot  be  severed 
from  it  without  violence  or  damage. 

Title  by  snccession  is  that  by  which  one  set  of  men  may, 
by  succeeding  another  set,  acquire  a  property  in  their  goods 
and  movables.  In  strictness  of  law,  this  applies  to  corpora- 
tions aggregate  and  such  corporations  sole  as  are  the  heads 
and  representatives  of  bodies  aggregate ;  for,  in  judgment  of 
law,  a  corporation  never  dies. 

Title  by  marriage  is  where  chattels  and  personal  prop- 
erty belonged  formerly  to  the  wife,  but  which,  on  marriage^ 
are,  by  actof  law,  vested  absolutely  in  the  husband,  with  the 
same  degree  of  property  and  with  the  same  powers  as  the 
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wife,  when  sole,  had  over  them,  provided  he  redaoes  them  to 
poeaeesion. 

The  paraphernalia  of  the  wife,  which  consists  of  her  ap- 
parel and  ornaments,  snitable  to  her  rank  and  degree,  she 
acquires  a  property  in  by  marriage. 

Title  by  Jadgment  is  where,  in  consequence  of  some  suit 
at  law,  a  man  may  in  some  cases  not  only  recover ^  but  origi- 
nally CLequire^  a  right  to  personal  property ;  as,  to  penaUieSf 
recoverable  by  an  action  popular ;  damages,  given  to  a  man 
by  a  jury,  as  compensation  and  satisfaction  for  some  injury 
sustained ;  and  ooets  of  suit. 

Title  by  gift  or  grant  is  acquired  in  chattels  by  the  vol- 
untary conveyance  of  them  to  another,  in  writing,  or  by  word 
of  mouth,  the  strongest  evidence  of  which  is  the  delivery  of 
them  into  the  possession  of  the  person  to  whom  given.  A  true 
or  proper  gift  or  grant  is  alwajrs  accompanied  with  delivery  of 
possession,  and  takes  effect  immediately. 

Gifts  are  always  gratuitous. 

Grants  are  upon  some  consideration  or  equivalent. 

Under  the  head  of  gifts  or  grants  of  chattels  real  may  be 
included  all  leases  of  lands  for  years,  assignments  and  sur- 
renders of  those  leases,  and  all  other  methods  of  conveying 
an  estate  less  than  freehold. 

Title  by  contract  tisudUy  conveys  an  interest  merely  in 
action. 

A  contract  is  an  agreement,  upon  sufficient  consideration, 
to  do  or  not  to  do  a  particular  thing. 

Contracts  may  be  either  express  or  implied^  and  exectued  or 
exeeutcry. 

Express  contracts  are  where  the  terms  of  the  agreement 
are  openly  uttered  and  avowed  at  the  time  of  the  making. 

Implied  contracts  are  such  as  reason  and  justice  dictate, 
and  which,  therefore,  the  law  presumes  that  every  man  under- 
takes to  perform. 

Executed  contracts  are  such  in  which  the  right  and  the 
possession  are  transferred  together;  they  convey  a  ckose  in 
possession. ' 
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'Exeeatory  eontraels  are  sach  in  whioh  the  right  on^  Is 
transferred ;  they  conyey  a  chose  in  action. 

A  nudum  pactaniy  or  naked  compact^  ia  an  agreement  to 
do  or  to  pay  anything  on  one  side  withont  any  compensation 
or  consideration.    It  is  totally  void  in  law. 

The  most  usual  species  of  personal  contracts  are:  sale  or 
ezchangef  bailment,  hiring,  borrowing,  and  debt. 

Sale  or  excliange  is  a  transmutation  of  property  from  one 
man  to  another  in  consideration  of  some  price  or  recompense 
in  value. 

An  exchange  is  where  it  is  a  commutation  of  goods  for 
goods. 

A  sale  is  where  it  is  a  transfer  of  goods  for  money. 

There  is  an  implied  warranty  annexed  to  every  sale  that  the 
seller  sells  them  as  his  own,  or  has  authority  to  sell  them ; 
and  if 'the  title  proves  defective,  a  purchaser  of  goods  and 
chattels  may  have  satisfaction  from  the  seller. 

BAII4MENT  —  from  the  French  haiUer^  to  deliver — is  a 
delivery  of  goods  in  trust  upon  a  contract,  express  or  im- 
plied, that  the  trust  shall  be  faithfully  performed  by  the 
bailee. 

Bailments  are  divided  into  five  sorts,  viz. :  — 

I>epo8itam9  or  deposit^  where  the  property  bailed  is  to  be 
kept  by  the  bailee,  for  no  particular  purpose,  without  recom- 
pense.    In  this  case  the  bailee  must  exercise  ordinary  care. 

Mandatum,  or  commiasion^  is  where  the  bailee  undertakes 
to  do  something  to,  or  simply  carry,  the  bailment,  without 
recompense.  Here  the  bailee  must  use  a  degree  of  diligence 
and  care  adequate  to  the  undertaking. 

Oommodatom,  or  loan  for  t»e,  is  where  the  property  is 
intrusted  to  the  bailee  without  pay,  to  be  used  by  him,  for  his 
own  benefit.  In  this  case  the  bailee  must  use  more  care  than 
in  either  of  the  preceding  cases. 

Pignori  acceptom,  or  |>atim,  is  the  bailment  of  a  thing  as 
a  security  for  a  debt.  This  bailee  must  use  the  same  care  as 
in  the  preceding  oases. 

liocatom,  or  hiring,  is  a  bailment  for  reward,  by  which 
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the  hirer  gains  a  temporary  qaalified  property  in  the  thing 
hired,  and  the  owner  aoqnires  an  absolnte  property  in  the 
stipend  or  price.  Here  the  baUee  must  use  due  care  and 
diligence. 

Ltocatmn  Is  subdivided  Into  three  classes,  via. :  — 

liocatlo  rei,  or  liiring,  by  which  the  hirer  gains  a  temporary 
Qse  of  the  thing. 

liocatio  operls  f  aciendif  where  something  is  to  be  done 
to  the  thing  bailed. 

liOcatlo  operls  merciiun  Tehendanmiy  where  the  tiling 
is  merely  to  be  carried  from  one  place  to  another. 

Hiring  and  borrowing  are  contracts  whereby  the  posses- 
sion and  a  transient  qaalified  property  in  chattels  is  transferred, 
for  a  partieolar  time  or  nse,  on  condition  that  the  identical 
goods  be  restored  at  the  time  appointed. 

Hiring  is  always  for  a  price,  stipend,  or  recompense. 

Borrowing  is  merely  gratuitous. 

This  price^  being  calculated  to  compensate  for  the  incon^ 
tetUence^  risk^  or  hazard^  of  loaning,  gives  birth  to  the  doctrine 
of  interest,  ttfursf,  baUomryf  respondentia^  and  inguroMe. 

Interest  is  a  moderate  and  legal  profit  allowed  money- 
lendeis  to  recompense  them  for  the  inconvenience  of  parting 
with  money. 

Usury  is  an  exorbitant  and  illegal  profit  taken  by  money* 
lenders. 

Sometimes  the  hagard  may  be  greater  than  the  rate  of 
hiterest  allowed  by  law  will  compensate,  which  gives  rise  to 
oertain  practices  and  exceptions  to  the  general  rule  of  law 
regarding  and  limiting  intereilt  rates,  viz. :  — - 

Bottomry  is  in  the  nature  of  a  mortgage  of  a  ship,  whereby 
the  owner  or  master  raises  money  to  enable  him  to  carry  on 
his  voyage,  and  pledges  the  keel  or  bottom  of  the  ship  as 
security. 

If  the  ship  is  lost,  ttie  lender  loses  his  money ;  but  if  it  re- 
turns, he  receives  back  his  principal  and  also  the  premium  or 
interest  agreed  upon,  however  it  exceed  the  ordinary  and  legal 
rate  of  interest. 

T 
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If  there  be  more  bottomry  loans  than  one  npon  the  sUp, 
then,  contrary  to  the  principle  of  priority  in  payment  of  mort- 
gages on  land,  here  the  kut  loan  ie  entitied  to  be  paid Jfnt,  on 
the  principle  that  the  latter  loans,  by  preserring  the  ship,  hare 
sayed  the  earlier  ones. 

Bespondentla  is  where  the  loan  is  not  npon  the  vessel,  but 
the  goods  and  merchandise,  which  most  necessarily  be  sold  or 
exchanged  in  the  course  of  the  yoyage.  Here  only  the  bor- 
rower personally  is  bound  to  answer  the  contract,  and,  there* 
fore,  said  to  take  up  money  at  reapot^defUia. 

Insnranoe  is  a  contract  between  A  and  B,  that  upon  A's 
paying  a  premium  equiyalent  to  the  hasard  run,  B  will  indem- 
nity or  inBUre  him  against  a  particular  eyent. 

It  is  founded  upon  one  of  the  same  principles  as  the  doc- 
trine of  interest  upon  loans  —  that  of  hazard^  but  not  that  of 
inconvenience. 

Debtf  as  a  species  of  personal  contract,  is  any  contract 
whereby  a  certain  sum  of  money  becomes  due  to  the  creditor. 

Any  contract  whereby  a  determinate  sum  of  money  be- 
comes due  to  any  person  and  is  not  paid,  but  remains  in  action 
merely,  is  a  eantract  of  deM. 

Debty  therefore,  is  a  species  of  contract  whereby  a  chose  in 
action,  or  a  right  to  a  certain  sum  of  money,  is  mutually  ac- 
quired and  lost. 

Debts  are  generally  dlylded  Into  debts  of  record^  debts 
by  special  contracty  and  debts  by  simplB  contract^  which  latter 
includes  jMiper  credit* 

A  debt  of  record  is  a  sum  of  money  which  appears  to  be 
due  by  the  evidence  of  a  court  of  record. 

A  Judgment  is  a  contract  of  the  highest  nature,  being  es- 
tablished by  the  sentence  of  a  court  of  Judicature. 

I>ebts  by  specialty,  or  cpecicd  contract,  are  such  whereby 
a  sum  of  money  becomes  due,  or  is  acknowledged  to  be  due, 
by  deed  or  instrument  under  seal. 

A  written  agreement,  not  nnder  seal.  Is  classed  as  a 
parol  or  simple  contract,  and  is  usually  considered  as 
such,  just  as  much  as  any  agreement  by  mere  word  of  mouth. 
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Debts  by  simple  contract  are  snob  where  the  contraot 
upon  which  the  obligation  arises  is  ascertained  by  mere  oral 
evidence,  the  most  simple  of  any ;  or  by  notes  unsealed,  which 
•re  capable  of  more  easy  proof,  and,  therefore^  only  better  than 
verbal  promise. 

Paper  credit  consists  of  simple  contract  debts  by  bills  of 
exchange,  promissory  notes,  etc. 

Bills  of  exchange^  or  dro/ta,  are  open  letters  of  reqnest 
from  one  man  to  another,  desiring  him  to  pay  a  sum  named 
therein  to  a  third  person,  on  his  account. 

The  writer  is  cidled  the  drawer;  the  person  to  whom  written, 
the  drawee;  and  the  party  to  whom  payable,  the  payee. 

They  are  either  foreign  or  «n/and,  and  the  law  upon  both  is 
essentially  the  same. 

Promissory  notes,  or  notes  ofhand^  are  a  plain  and  direct 
engagement  in  writing  to  pay  a  sum  specified,  at  the  time 
limited,  to  a  person  named,  or  sometimes  to  his  order,  or  to  the 
bearer  at  large. 

Paper  credit  may  be  transferred  or  assigned,  contrary  to  the 
general  rule  of  the  common  law  that  no  chose  in  action  is  as- 
signable, which  assignment  is  the  life  of  paper  credit.  It  is 
done  by  the  payee  writing  his  name,  in  dorso,  or  on  the  back 
of  it,  thereby  assigning  over  his  whole  property  in  it  to  another, 
called  the  indorsee,  who  may  assign  it  to  another,  and  so  on 
ad  infinitum. 

Acceptance  is  a  contract  by  the  drawee  to  pay  the  bill, 
grounded  on  an  acknowledgment  that  the  drawer  has  effects  in 
Ids  hands,  or  at  least  credit  sufficient  to  warrant  the  payment ; 
for,  in  order  to  make  himself  liable,  he  must  aee^  the  bill, 
either  verbally  or  in  writing. 

Protest  is  legal  notice  of  disJionor  to  prior  parties. 

The  object  of  protest  is  to  fix  the  responsibility  off  prior 
parties ;  for,  in  the  absence  of  such  notification,  the  loss  falls 
on  the  holder  of  the  bill.  A  bill  dishonored  or  refused  must 
be  demanded  of  the  drawer  as  soon  as  possible,  in  order  to  fix 
his  responsibility. 
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Title  by  bankruptcy  is  that  method  by  whioh  a  right  Is 
acquired  to  the  property  of  a  bankrupt ;  for,'  immediately 
upon  the  act  of  bankruptcy,  the  property  of  the  bankrupt's 
personal  estate  is  vested,  by  construction  of  law,  in  the 
assignees,  and  they,  when  they  have  collected  the  whole  or 
converted  it  into  money,  distribute  it,  by  equal  proportional 
dividends,  among  the  creditors. 

Assets  are  whatever  goods  and  chattels  of  a  bankrupt  may 
be  converted  into  money. 

Title  by  testament  is  the  method  of  acquiring  personal 
property  according  to  the  express  directions  of  the  deceased 
proprietor,  which  we  call  a  testament. 

Title  by  administration  is  the  method  of  acquiring  per- 
sonal property  also  according  to  the  will  of  the  deceased  pro- 
prietor —  not  expressed,  indeed,  but  presumed  by  law  —  which 
we  call  administration. 

A  testament  or  will  is  the  legal  declaration  of  a  man's  in- 
tentions, which  he  wills  to  be  performed  after  his  death. 

They  are  written  and  verbal,  or  nuncupative,  the  latter  depend- 
ing on  oral  evidence,  being  declared  by  the  testator  tn  extremis, 
before  a  sufficient  number  of  witnesses,  and  afterwards  reduced 
to  writing. 

Testaments  are  of  very  high  antiquity,  being  found  among 
the  ancient  Hebrews,  and  have  existed  in  England  immemo- 
rially,  whereby  the  deceased  was  at  liberty  to  make  this  predis- 
position of  his  estate,  dividing  it  into  three  equal  parts:  one  to 
his  wife,  and  one  to  his  heirs  or  lineal  descendants,  called  their 
reasonable  parts;  the  other  was  entirely  at  his  own  disposal, 
and,  in  disposing  of  which,  he  was  bound,  by  custom,  to 
remember  his  lord  and  the  church,  by  leaving  them  his  two  best 
chattels,  which  was  the  origin  of  heriots  and  morttuiries. 

An  intestate  is  one  deceased  who  has  made  no  such  dis- 
position of  bis  goods  as  were  testable. 

Generally  speaking,  all  persons  may  make  wills,  unless  for 
want  of  sufficient  discretion;  as  those  non  compos  mentis,  male 
infants  under  the  age  of  fourteen,  and  females  under  twelve, 
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etc. ;  for  want  of  Bofflcient  liberty  and  free  toiU,  or  oA  aocpnnt 
of  criminal  cotiduct, 

A  codicil  is  a  supplement  to  a  will,  or  an  addition  lAade  to. 
it,  by  the  testator. 

It  annexes  to,  and  most  be  taken  as  apart  of,  the  testamentil ' 
being  for  its  explanation,  alteration,  or  to  make  some  addition 
to,  or  sabstraction  from,  former  dispositions  of  the  testator. 
This  may  also  be  either  written  or  nancupative. 

No  testament  is  of  any  effect  till  after  the  death  of  the  tes- 
tator. 

A  testament  may  be  avoided  if  made  by  a  person  labor- 
ing under  any  of  the  incapacUiea  before  mentioned. 

Also,  by  making  another  testament  of  a  later  date^  which 
annuls  all  former  ones ;  and,  if  the  last  will  is  but  the  republi- 
cation of  a  former  one,  it  still  annuls  everything  preceding  it, 
and  establishes  the  original  or  former  one  again. 

Also,  by  eanceUing  or  revoking  it,  which  a  testator  may 
always  do,  no  matter  how  strong  or  irrevocable  the  terms  he 
may  have  formerly  used  therein,  for  no  one's  acts  or  words 
can  alter  the  disposition  of  law. 

Marriage  or  the  birth  of  a  child^  is  by  law  construed  to  be 
the  revocation  of  a  will. 

An  executor  is  he  to  whom  another  commits,  by  will,  the 
execution  of  his  last  will  and  testament. 

An  executor  de  son  tort  is  one  who  acts  as  executor  with- 
out just  authority.  He  is  liable  to  all  the  trouble  of  an  execu- 
torship without  any  of  the  profits  or  advantages. 

An  administrator  is,  in  effect,  an  executor  appointed  by 
law  —  that  is,  he  is  one  appointed  by  the  court  to  administer 
upon  the  goods  and  effects  of  a  person  dying  intestate. 

Ad  ministration  de  bonis  non  is  where  the  course  of  rep- 
resentation or  administration  being  interrupted^  it  is  necessary 
to  commit  administration  afresh  of  the  goods  of  the  deceased 
not  administered  by  the  former  executor  or  administrator. 

Administration  cum  testamento  annexe  is  where  there 
is  no  executor  named  in  the  will,  or  if  any  incapable  person  be 
named,  or  a  person  named  refuses  to  act. 
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Theapisi^s  and  datles  of  execators  and  admlnistra- 

toi|i*Br^'iii  general  mach  the  same,  except  that  the  former  are 
'*tounitlo  foQow  the  lotU,  which  the  latter  are  not ;  and  an  exec- 
utor may  do  many  acts  before  he  proves  the  will,  bat  an  ad* 
'ministrator  can  do  nothing  till  letters  of  administration  are 
granted. 

The  interests  Tested  in  an  execntor  by  the  will  of  the  de- 
ceased may  be  continned  and  kept  alive  by  the  will  of  the 
executor^  because  the  power  of  an  executor  is  founded  upon 
the  special  confidence  and  actual  appointment  of  the  deceased; 
hence  he  is  allowed  to  transmit  that  power  to  another  in  whom 
he  has  equal  confidence ;  but  with  an  administrator  it  is  other- 
wise, for  he  is  merely  the  appointee  or  officer  of  the  law. 

The  powers  and  duties  of  executors  and  adminis- 
trators, who  are  also  called  pers(mal  representatives^  are :  to 
bury  the  deceased  in  a  suitable  manner,  to  prove  his  will,  make 
and  swear  to  an  inventory  of  goods  and  chattels,  whether  in 
possession  or  action^  collect  the  same,  pay  deceased's  debts, 
next  legacies,  and  then  the  residuum  to  the  residuary  legatee, 
or,  if  none,  to  next  of  kin. 

Debts  of  the  deceased  most  be  paid  in  the  follow- 
ing order  of  priority :  funeral  charges,  expenses  of  proving 
will,  and  the  like ;  debts  due  to  the  King  or  State,  on  record 
or  specialty ;  debts  preferred  by  statute ;  debts  of  record,  as 
Judgments,  statutes,  and  recognizances ;  debts  on  specialties, 
as  rents,  bonds,  and  covenants ;  debts  on  simple  contracts,  as 
notes  unsealed  and  verbal  promises. 

A  [legs^ey  is  a  bequest  or  gift  of  goods  and  chattels  by 
testament ;  the  assent  of  the  executor  is  necessary  to  its  per- 
fection, and  the  person  to  whom  it  is  given  is  styled  the 
legatee. 

liOgacies  are  vested  or  conHngent. 

A  eontingent  legacy^  if  it  be  left  to  one  when  he  attains, 
or  if  he  attains,  the  age  of  twenty-one,  and  he  dies  before  that 
time,  is  a  lapsed  legacy. 

Vested  legacies  are  legacies  to  one  to  be  paid  when  be 
attains  the  age  of  twenty-one,  and  if  the  legatee  dies  before 
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that  time  it  goes  to  hia  representatiTes.  It  Is  an  interest 
oommencing  inprmsmitL 

If  the  legatee  dies  before  the  testator,  the  legaoy  is  a  lost 
or  lapsed  legacy,  and  shall  sink  into  the  residuum. 

A  donatio  causa  mortis  is  a  deathbed  gift  or  disposition 
of  property — that  is,  when  a  person,  in  his  last  siokness,  appre- 
hending his  dissolution  near,  delivers,  or  causes  to  be  delivered, 
to  another  the  possession  of  any  personal  goods  to  keep  in  case 
of  his  decease. 

It  needs  not  the  assent  of  his  executor,  yet  it  shall  not  prevail 
against  creditors,  and  is  accompanied  with  this  implied  trust, 
that  if  the  donor  lives,  it  shall  revert  to  him  being  only  given  in 
contemplation  of  death. 
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PrlTste  wrongs,  for  which  the  laws  of  England  have 
provided  redress: 

1.  By  the  mere  act  of  the  parties, 

2.  By  the  mere  operation  of  law, 
8.  By  both  together,  or  suit  in  conrts;  wherein 

1.  Of  courts ;  and  therein  of 

1.  Their  natare  and  incidents, 

2.  Their  seyeral  species,  viz. : 

1.  Of  pablic  or  general  jurisdiction;  as 
'  1.  The  conrt  of  common  law  and  equity, 

2.  Bcclesiastical  courts, 
8.  Military  courts,  and 
4.  Maritime  courts. 

2.  Of  private  or  special  Jurisdiction. 

2.  Of  the  cognizance  of  wrongs;  in  the  courts 
Bcclesiastical, 
MUitary, 
Maritime,  and 
Of  common  law  courts;  wherein 

1.  Of  the  respectiye  remedies  and  ivjctribs  affecting 

1.  The  rights  of  privaie  persons; 
J 1.  Absolute,  or 
\2.  Belatiye. 

2.  The  rights  of  property 

1.  Personal. 

1.  In  possession;  by 

1.  Dispossession,  or 

2.  Damage. 

2.  In  action ;  by  breach  of  contracts. 
Beal;  by 

'  1.  Ouster,  or  dispossession;  of 

{I.  Fret-holds,  or 
2.  ChaUelsreal. 
2.  Trespass, 
8.  Nuisance, 

4.  Waste, 

5.  Subtraction, 

6.  Disturbance. 
[  8.  The  rights  of  the  Crown. 

2.  Of  the  pursuit  of  remedies;  for  wrongs  and  Injuries 
f  1.  By  action  of  common  law;  wherein  of 

"  I.  Original, 

2.  Process, 
8.  Pleading, 
4.  Demurrer  and  issue, 
6.  Trial,  by 

1.  Record, 

2.  Inspection, 
8.  Witness, 

4.  Certificate, 

6.  Wager  of  battle, 

5.  Wager  of  law, 

7.  Jury. 

6.  Judgment, 

7.  Appeal, 

8.  Bzecution* 
2.  By  proceedings  in  the  courts  of  equity. 


2. 


' 


BOOK    III. 


PBITATi:  WBOITGS.  —  Wrongs  are  the  privation  of 
right,  and  are  divisible  intoi>ritMx^e  wrongs  and  joubZtc  wrongs. 

Private  wrongs  are  an  infringement  or  privation  of  the 
private  or  civil  rights  of  individudla^  and  are  frequently  termed 
eivUinJuriea. 

Publio  wrongs  are  a  breach  and  violation  of  public  rights 
and  daties«  which  affect  the  whole  community^  and  are  distin- 
guished by  the  appellation  of  crimes  and  misdemeaTiori. 

The  remedy  for  private  Injories  is  by  application  to 
courts  of  justice — that  is,  by  civil  suit  or  action  — for  which 
purpose  courts  of  Justice  are  instituted,  in  order  to  protect  the 
weak  from  the  insults  of  the  stronger,  by  expounding  and 
enforcing  those  laws  by  which  rights  are  defined  and  wrongs 
prohibited. 

This  redress  of  private  wrongs  or  civil  injuries  may  be  effected 
by  the  mere  act  of  the  parUeSy  by  mere  operation  of  lato,  or  by 
both  together,  or  suits  in  court. 

Bedress  by  act  of  the  parties  is  of  two  kinds,  viz. :  that  by 
act  of  the  injured  party  onlyy  and  that  by  Joint  act  of  aU  the 
'parties. 

Bedress  by  the  sole  act  of  the  party  injured  is  by  defense 
of  one's  self  or  relations ;  by  recaption  of  goods ;  by  entry  on 
lands  and  tenements,  to  oust  intruders ;  by  abatement  of  nui- 
sances without  riot;  by  distress^  for  rent,  damages,  amerce- 
ments, etc. ;  and  by  seizing  ofheriots* 

Self-defense  is  Justiy  called  the  primary  or  Jlrst  law  of 
nature^  and  is  not,  nor  can  it  be,  taken  away  by  the  law  of 
society.  It  is  held  an  excuse  for  breaches  of  the  peace,  and 
even  homicide  itself. 

Beeaption  happens  when  any  one  hath  deprived  another  of 
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his  property  in  goods  or  chattels,  and  the  owner  claims  and  takes 
them  wherever  he  happens  to  find  them. 

A  nuisance  is  anything  that  worketh  hart,  inoonyenienoe,  or 
damage,  or  nnlawfnlly  annoys  another. 

Distress  is  the  taking  of  a  personal  chattel  out  of  the  posses- 
sion of  the  wrong-doer  into  the  custody  of  the  party  injored,  to 
procure  satisfaction  for  the  wrong  committed. 

A  man's  tools  and  utensils  of  trade  cannot  be  distndxuBd,  nor 
things  which  cannot  be  rendered  again  in  as  good  plight  as  when 
distrained. 

BepleTy — replegiare — i.  e.,  to  take  back  the  pledge — is 
when  a  person  distrained  upon  applies  to  the  sheriff  or  his 
officers,  and  has  the  distress  returned  into  his  own  possession 
upon  giving  security  to  try  the  right  of  taking  it. 

Redress  by  Joint  act  of  all  tbe  parties  is  by  accord  and 
arbUration. 

Accord  is  a  satisfaction  agreed  upon  between  the  party 
injured  and  the  party  injuriDg,  which,  when  performed,  is  a  bar 
of  all  actions  on  this  account. 

Arbitration  is  where  the  parties  submit  all  matters  in  dis- 
pute to  the  judgment  of  two  or  more  arbitrators. 

Redress  by  the  mere  operation  of  law  is  by  retainer  and 
remittitur. 

Retainer  is  where  a  creditor  is  executor  or  administrator, 
and  the  law  permits  him  to  retain  his  own  debt  before  other 
creditors  in  equal  degree;  otherwise,  he  must  sue  himself, 
which  would  be  an  absurdity,  and  leave  him  in  a  worse  condi* 
tion  than  other  creditors. 

Bemittittar  is  where  one  has  the  true  property  in  lands,  but 
is  out  of  possession  thereof,  and  has  no  right  to  enter  without 
recovering  possession  in  an  action  —  hath  afterwards  the  free- 
hold cast  upon  him  by  some  subsequent,  and,  of  course,  defect- 
ive, title ;  in  this  case  he  is  remitted  or  sent  back  by  operation 
of  law  to  his  ancient  and  more  certain  title. 

Bedress  effected  by  act  of  both  law  and  the  parties  is 
by  euU  or  action  in  the  courts  of  Justice,  wherein  may  be  con- 
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sidered  the  courts  themnlvea  and  the  cognizance  of  wrongs  or 
injuries  therein. 

Of  courts  In  general,  we  may  consider  their  nature  and 
incidents^  and  their  several  species. 

THEIB  KATUBB  AND  INCIDENTS.  —A  court  is 
a  place  wherein  Justice  is  Judicially  administered. 

Incidents,  or  constituent  paris^  to  ail  courts  are  plaintiffs, 
defendants,  judge,  atlomeys,  etc. 

Courts  are  either  of  record  or  not  of  record. 

A  court  of  record  is  that  where  the  acts  and  Judicial  pro- 
ceedings are  enrolled  or  recorded  for  a  perpetual  memorial  and 
testimony,  which  rolls  are  called  the  records  of  the  court,  and 
are  of  such  high  and  supereminent  authority  that  their  truth 
cannot  be  called  in  question. 

A  court  not  of  record  is  the  court  of  a  priyate  man,  whom 
the  law  will  not  intrust  with  any  discretionary  power,  as  courts 
baron  and  other  inferior  Jurisdictions. 

An  attorney  is  one  who  is  put  in  the  place,  stead,  or  turn, 
of  another,  to  manage  his  matters  of  law. 

It  IB  a  general  rule  that  where  there  is  a  legal  right  there  is 
also  a  legoX  remedy^  by  suit  or  action  at  law,  whenever  that 
right  is  iuvaded. 

A  suit  or  action  is  the  lawful  demand  of  one's  right. 

It  is  an  ordinary  proceeding  in  a  court  of  Justice,  by  which 
a  party  prosecutes  another  party  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense. 

Fictions  in  law  are  those  things  that  have  no  real  essence 
in  their  own  body,  but  are  acknowledged  and  accepted  in  law 
for  some  special  purpose.  They  are  highly  beneficial  and 
useful,  as  the  maxim  is  ever  invariably  observed  that  no  fiction 
shall  extend  to  work  an  injury,  its  proper  operation  being  to 
prevent  a  mischief,  or  remedy  an  inconvenience,  that  might 
result  from  the  general  rule  of  law. 

AS  TO  TMKIB  SPBCIES.  —  Courts  are  of  a  pfAlic  or 
general  Jurisdiction,  or  of  a  private  or  special  Jurisdiction. 

Courts  of  a  public  or  general  Jurisdiction  are:  the 
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Courts  of  Common  Law  and  Equity,  the  EcdeaiaaticalConrtBt 
the  Military  Courts,  and  the  Maritime  Courts. 

The  Conrta  of  Common  Law  and  Bquity  are:  the 
Court  of  Piqpoudre^  the  Court  Baron,  the  Hundred  Court,  the 
County  Court,  the  Court  of  Common  Pleas,  of  King's  Bench, 
of  Exchequer,  of  Chancery,  of  Exchequer  Chamber,  and  the 
House  of  Peers,  to  which  may  be  added,  as  auxiliaries,  the 
Courts  of  Assize  and  Nisi  Prius. 

The  Court  of  Piepoudre  f  so  called  from  the  dusty  feet 
of  the  suitors,  is  a  court  of  record  incident  to  every  fair  and 
market.  They  are  instituted  to  do  Justioe  expeditiously 
among  the  yariety  of  persons  that  resort  from  distant  places  to 
a  fair  or  market.    It  is  the  lowest  court. 

The  Court  Baron  is  a  court  incident  to  every  manor  of 
the  kingdom,  to  be  holden  by  the  steward  within  the  said 
manor. 

A  Hundred  Court  is  only  a  larger  Court  Baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  instead  of 
a  manor. 

A  County  Court  is  a  court  incident  to  the  Jurisdiction  of 
the  sheriff. 

A  Court  of  Common  Pleas  is  for  the  trial/ of  all  matters 
of  law  arising  in  civil  cases,  whether  real,  personal,  or  mixed, 
and  compounded  of  both. 

Pleas  or  suits  are  oiC  two  sorts:  pleas  of  the  Crown,  which 
comprehend  ail  crimes  and  misdemeanors  wherein  the  King 
(on  behalf  of  the  public)  is  the  plaintiff;  and  comfM>nplea8f 
which  include  all  civil  actions  depending  between  subject  and 
subject. 

In  this  court  only  can  real  actions  be  originally  brought,  and 
all  other  or  personal  pleas  between  man  and  man,  this  court  sit- 
ting to  hear  and  determine  all  matters  of  toio  arising  in  civU 
causes,  whethei  real,  perfonal,  or  mixed* 

The  Court  of  King's  Bench,  so  called  oecause  the  King 
used  formerly  to  sit  there  in  person,  is  the  eupreme  court  of 
common  latv  in  the  kingdom. 

The  Court  of  Exchequer  is  a  court  of  inferior  rank  to 
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that  of  the  Dog's  Bench  or  Common  Pleas,  and  is  intended 
principally  to  order  the  revenaea  and  ooUeot  the  debts  and 
duties  of  the  Crown. 

The  Higb  Oovrt  of  Cliancery  is,  in  matters  of  civil  prop* 
erty,  the  most  important  of  any  of  the  King's  superior  and 
original  oonrts  Of  justice,  and  derives  its  name  from  the  Judge 
or  lord  ehanceHor^  who  presides  over  it. 

The  Court  of  Bxeheqner  Chamber  is  only  a  court  of 
appeal  to  correct  the  errors  of  other  Jurisdictions. 

The  House  of  Peers  is  the  supreme  court  of  Judicature  in 
the  kingdom ;  it  has  no  original  Jurisdiction,  but  only  upon 
I4[>peal8  and  writs  of  error. 

The  Courts  of  Assize  and  Nisi  Priua  are  composed  of 
two  or  more  commissioners,  who  are  twice  every  year  sent  by 
the  King  all  over  the  kingdom  to  try  certain  cases  by  Jury^  etc. 

The  Eeolesiastieal  Courts  were  various,  and  exercised 
Jurisdiction  over  such  ecclesiastical  matters  in  which  it  was 
supposed  the  Court  of  Rome,  or  the  Pope,  had  proper  ae 
rightful  preference.    They  are  not  courts  of  record. 

The  Bcdegiaaiioal  and  Lay  Courts  were  first  separated  by 
William  the  Conqueror.  In  the  times  of  our  Saxon  ancestors 
there  was  no  distinction  between  them. 

The  Military  Courts  are  also  not  courts  of  record,  and 
the  only  permanent  one  is  that  of  cMvcUry,  the  courts  martial 
annually  established  by  act  of  Parliament  being  only  tempo- 
rary. 

The  Maritime  Courts  are  the  Courts  of  Admiralty  and 
their  oourts  of  appeal.  They  have  power  and  Jurisdiction  to 
determine  all  maritime  injuries  arising  upon  the  seas. 

Like  the  Ecclesiastical  Courts,  the  proceedings  in  these 
courts  are  according  to  the  method  of  the  civil  law,  and  they 
are  not  courts  of  record. 

Courts  of  a  private  or  special  jurisdiction  are  those 
whose  Jurisdictions  are  private  and  special,  confined  to  par- 
Ueuiar  spots,  or  instituted  to  redress  only  particular  injuries. 

These  particular  Jurisdictions,  derogating  from  the  general 
jurisdiction  of  the  courts  of  common  law,  are  ever  strictly 
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lestraliied,  and  cannot  be  extended  further  than  the  eacpieas 
ktter  of  their  privileges  will  most  explicitly  warrant. 

COOmZAKCB  OF  PRIVATE  WBONGS  BY  THB 
COURTS.  —  AU  private  wrongs  or  civil  injuries  are  cogniaa-  | 

ble  either  in  the  ooorts  eoclesiaaticai,  nulitaty*  maritime,  or 
those  of  common  law. 

In  the  BiGclesiastlcal  Courts  the  injnries  cognisable  are 
pecuniary^  fnatrimonialt  and  teatameniary^ 

The  pecnniary  injuries  are:  subtraction  of  tithes,  non- 
payment of  ecclesiastical  daes,  spoliation,  dilapidations,  non- 
repairs of  the  church,  and  the  like. 

The  matrimonial  injuries  are :  jactitation  of  marriage  — 
i.  e.,  where  one  boasts  that  he  is  married  to  another,  whereby 
a  common  reputation  of  their  marriage  may  ensue  —  subtrac* 
tion  of  conjugal  r^hts,  inability  for  the  marriage  state,  and 
refusal  of  decent  maintenance  to  the  wife. 

The  testamentary  injuries  are:  disputing  the  validity 
of  wills,  obstructing  of  administration,  and  subtraction  of 
legacies.  n 

The  Ecclesiastical  Courts  or  Tribunals  subsist  and  are  ad- 
mitted,  in  England,  not  by  any  right  of  their  own,  but  upon 
bare  suff erases  and  toleration  from  the  municipal  laws,  and 
they  are  principally  guided  by  the  rules  of  the  ciyil  and  canon 
laws.  They  must  have  recourse  to  the  laws  of  England  to  be 
informed  how  far  their  Jurisdiction  extends,  or  what  causes 
are  permitted,  and  what  forbidden,  to  be  discussed  or  drawn 
in  question  before  them,  the  only  uniform  rule  to  determine 
the  jurisdiction  of  the  courts  in  England  being  the  common 
law. 

The  Ecclesiastical  Courts  have  no  other  process  than  that 
of  excommunication  to  enforce  their  sentences  when  pro- 
nounced, and  the  courts  of  common  law  will  award  a  prohibi- 
tion against  the  proceedings  of  the  spiritual  courts  when  they 
are  manifestly  repugnant  to  the  fundamental  maxims  of  the 
municipal  law.  Otherwise  they  lend  a  supporting  hand  to 
their  authority. 

In  the  Military  Courts  the  injuries  cognizable  are  injuries 
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in  point  of  honor,  encroachments  in  coat-armor,  precedency, 
etc. 

The  proceedings  are  in  a  tummafy  method,  and  its  Jarisdic- 
tion  is  declared  by  statute  to  be,  *'  that  it  hath  cognizance  of 
contracts  teaching  deeds  of  arms  or  of  war  out  of  the  realm, 
mnd  also  of  things  which  touch  war  within  the  realm,  which 
cannot  be  determined  or  discussed  by  the  common  law, 
together  with  other  usages  and  customs  to  the  same  matters 
appertaining." 

In  the  AEarltime  Oonrts  the  injuries  cognizable  are :  in- 
juries which,  though  in  their  nature  of  common  law  cogniz- 
mnce,  yet  being  committed  on  the  high  seas,  out  of  the  reach 
of  ordinary  courts  of  justice,  are,  therefore,  to  be  remedied  in 
a  pecqjiar  court  of  their  own. 

The  prooeedii^s  of  a  Court  of  Admiralty  much  resemble 
those  of  the  civil  law,  but  are  not  entirely  founded  thereon, 
as  they  likewise  adopt  and  make  use  of  other  laws  as  occasion 
requires. 

In  the  Common  I^aw  Courts  the  injuries  cognizable  are 
all  the  possible  inluries  whatsoever  that  do  not  fall  within  the 
exclusive  cognizance  of  either  the  ecdesiasticcU^  military,  or 
mwrUifM  tribunals. 

nr  THB  COURTS  OF  COMMON  LAW,  in  treating 
of  their  cognizance  of  private  wrongs  or  injuriesj  may  be  con- 
ddere  the  wrongs  or  injuries  themselvesj  and  their  remedies, 
and  the  pursuit  of  those  remedies  in  the  several  courts. 

The  plain  and  natural  remedy  for  every  species  of 
wrong  or  injury  cognizable  by  the  Courts  of  Common  Law 
Is,  in  general,  by  putting  the  party  injured  into  possession  of 
that  right  whereof  he  is  unjustiy  deprived. 

This  is  effected  by  delivery  or  restoration  of  the  thing 
detained,  or  subject-matter  in  dispute,  to  the  rightful  owner ; 
or,  where  that  remedy  is  impossible  or  inadequate,  by  giving 
the  party  injured  a  satisfaction  In  damages. 

The  instroments  by  which  these  remedies  may  be 
obtained  are  by  suits,  or  actions  at  law,  which'  are  distin* 
guished  into  three  kinds :  real,  personal  said  mixed. 
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Personal  actions  are  such  whereby  a  man  clidms  a  debt, 
or  personal  duty,  or  damages  in  Ilea  thereof,  or  damages  for 
some  injury  done  to  his  person  or  property. 

The  former  are  said  to  be  founded  on  toidraO^  and  the 
latter  on  torU. 

Real  actions  oonoem  real  property  only,  and  are  such 
whereby  the  plaintiff  claims  title  to  have  any  lands  or  tene- 
ments, rents,  commons,  or  other  hereditaments,  in  fee-simple, 
fee-tail,  or  for  term  of  life. 

Mixed  actions  are  salts  pairtaking  of  the  natare  of  the 
other  two,  whereby  some  real  property  is  demanded,  and  also 
personal  damages  for  a  wrong  sostained. 

All  injuries  are  either  with  or  withont/orcs  or  Tiolenoe. 

WRONG  OB  INJURIES,  and  their  remedies.  —  They 
are  either  injaries  to  the  rights  of  persons^  or  injuries  to  the 
rights  of  property. 

Injuries  to  the  rights  of  persons  are  either  to  their 
Qjbs6lva;e  or  relaJtive  rights. 

Injuries  to  the  absolute  rights  of  individuals  are 
injuries  to  personal  security^  to  personal  liberty ^  and  to  private 
property. 

Injuries  to  personal  security  are  against  one's  life,  limbs, 
body,  health,  or  reputation. 

Injuries  to  the  limbs  and  body  are  threats,  assaults, 
battery,  wounding,  and  mayhem. 

Threats  and  menaces^  alone,  only  become  an  injury  or 
wrong  when  attended  with  some  consequent  inconvenience. 

Assault  is  an  attempt  or  offer  to  beat  another  without 
touching  him. 

Battery  is  the  anla¥rf ul  beating  of  another. 

Wounding  consists  in  giving  another  some  dangerous 
hurt. 

lliayhem  consists  In  violently  depriving  another  of  the  use 
of  a  member  proper  for  his  defense  in  fight. 

Injuries  to  health  are  by  any  unwholesome  practices  that 
effect,  or  tend  to  any  apparent  damage,  to  a  man's  vigor  or 
constitution. 
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Injuries  to  reputation  are:  slander  and  malioioae  words, 
libels,  and  malioious  prosecutions. 

SlAnder  is  the  malicioas  defaming  of  a  person  in  his 
reputation,  profession,  or  livelihood,  by  words  tending  to  his 
damage  or  derogation. 

liibela  are  injuries  affecting  a  man's  reputation  by  printing, 
writing,  pictures,  signs,  or  the  like,  which,  by  setting  a  man 
in  an  odious  or  ridiculous  light,  thereby  tend  to  diminish  his 
reputation. 

The  action  of  trespass  on  the  ease  is  a  uniyersal  remedy 
given  for  all  personal  wrongs  and  injuries  without  force,  or 
where  the  act  is  not  immedicOely  injurious,  but  only  by  con- 
sequence, and  collaterally. 

It  is  so  called  because  the  plaintiff's  whole  caa^,  or  cause  of 
complaint,  is  set  forth  at  length  in  the  original  writ. 

The  action  of  trespass  vi  et  armis  is  the  remedy  for 
injuries  accompanied  wUh  force  or  violence,  or  where  the  act 
done  is  in  itsdf  an  immediate  injury  to  another's  person  or 
property. 

Injuries  to  personal  iiberty  are  by  false  imprisonment 
only,  which  consists  in  any  Icind  of  confinement,  or  detention 
of  another,  without  sufficient  authority. 

Habeas  corpus  (have  the  body)  is  the  great  and  effica- 
cious writ  in  ail  cases  of  illegal  confinement.  It  is  a  writ  of 
rights  which  may  not  be  denied,  and  is  directed  to  the  person 
detaining  another,  commanding  him  to  produce  the  body  of 
the  prisoner,  with  the  day  and  cause  of  his  caption  and  de- 
tention, before  the  judge  or  court  awarding  the  writ,  that  they 
may  inquire  into  the  cause  of  the  commitment,  and  ascertain 
if  It  be  just. 

Injuries  to  the  relative  rights  of  persons,  or  to  their 
rights  in  their  relations  to  each  other  in  society,  are  such  in- 
juries as  affect  the  rights  of  husbands,  parents,  guardians, 
and  masters. 

Injuries  to  a  husband  are :  abduction,  or  taking  away  his 
wife ;  adultery  I  or  criminal  conversation  with  her ;  and  beating 
or  otherwise  abusing  her. 


116  BLAGKSTONE. 

Injuries  to  parents  and  firoardlAns  are:  abdnotioii  of 
their  children  or  wards. 

Injuries  to  masters  are:  retaining  his  servants,  or  beating 
them. 

INJURIES  TO  THE  BIGHTS  OF  PBITATE 
PROPERTY  are  either  to  those  of  personal  or  real  property. 

Injuries  to  personal  property  may  be  to  property  in 
possession  or  in  action. 

Injuries  to  personal  property  in  possession  are:  by 
dispossession^  or  by  damage  while  in  the  owner's  possession. 

Dispossession  may  be  effected  by  unlawful  taking^  and 
by  an  unlawful  detaining^  though  the  original  taking  might  be 
lawful. 

The  unlawful  taking  of  goods  and  chattels  is  remedied 
by  actual  restitution  —  obtained  by  action  of  replevin  or  by 
satisfaction  in  damages  —  obtained  by  action  on  the  case, 
trespass,  or  trover. 

For  the  unlawful  detaining  of  goods  lawfully  taken,  the 
remedy  is  also  by  actual  restitution  —  obtained  by  action  of 
replevin  or  detinuei  or  by  satisfaction  in  damages — by  action 
on  the  case,  or  trover,  and  conversion. 

For  damage  to  personal  property  while  in  the  owner's 
possession,  the  remedy  is  in  damages;  by  action  of  trespass 
vi  et  armis  if  the  act  be  immediately  injurious ;  or  by  action  on 
the  case  if  the  act  occasions  consequential  damage. 

For  the  action  of  replevin,  being  founded  upon  a  distress 
wrongfully  taken  and  without  sufficient  cause,  is  a  redelivery 
of  the  pledge  or  thing  taken  in  distress  to  the  owner,  upon  hto 
giving  security  to  try  the  right  of  the  distress,  and  to  restore 
it  if  the  right  be  adjudged  against  him ;  after  which  the  dis- 
trainor may  keep  it  till  tender  made  of  sufficient  amends,  but 
must  then  redeliver  it  to  the  owner. 

The  action  of  detinue  is  for  the  recovery  of  the  posses* 
sion  of  goods  in  specie. 

It  is  not  much  used,  having  given  place  to  the  action  of 
trover. 

The  aotion  of  trover,  in  its  origin,  was  an  action  of  ^res- 
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pctsB  an  the  ccue  for  the  reoovery  of  damages  against  each  a 
person  as  bad  found  another's  goods  and  refused  to  deliver 
them  on  demand,  bat  converted  them  to  his  own  use. 

This  action  having  certain  advantages  over  that  of  detinue, 
such  as  reqniring  a  less  degree  of  certainty  in  describing  the 
goods,  by  ^Mm  of  law,  actions  of  trover  were  at  length  per^ 
mitted  to  be  bronght,  the  injury  being  in  the  convenion. 

Injuries  to  personal  property  in  action  arise  by  breach 
of  eofUrocta,  express  or  implied. 

Breaches  of  express  contracts  are :  by  non-payment  of 
debtSj  by  non-performance  of  oovsnante,  and  by  non-perform- 
ance of  promises  or  assumpsOs. 

Breaches  of  implied  contracts  are  such  as  arise  from 
the  nature  and  constitution  of  governments  as  the  non-payment 
of  money  which  the  laws  have  directed  to  be  paid ;  and  such  as 
arise  from  reason  and  construction  of  lawy  as  the  non-perform- 
ance of  legal  presumptive  or  implied  assumpsits^  viz.: 
of  a  quantum  meruit^  of  a  quantum  valehatj  of  expending 
money  for  another,  of  receiving  money  to  another's  use,  of  an 
insimul  computassent  on  an  account  stated,  of  performing  one's 
duty  in  any  employment  with  integrity,  diligence,  and  skill. 

I>ebt  is  a  sum  of  money  due  by  certain  and  express  agree« 
ment. 

A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants 
nothing  but  the  solemnity  of  writing  and  sealing  to  make  it 
absolutely  the  same. 

Qui  tarn  actions^  or  popular  actions^  are  such  where, 
usually,  forfeitures  created  by  statute  are  given  at  large  to  any 
common  informer,  or  any  person  who  will  sue  for  the  same. 
Sometimes  part  is  given  te  the  King,  state,  poor,  or  public 
use,  and  the  other  part  to  the  informer  or  prosecutor. 

Express  warranty  of  chattels  is  that  whereby  the  war. 
rantor  covenants  or  undertakes  to  insure  that  the  thing  which 
is  the  subject  of  the  contract  is  as  represented. 

IKJUBIB8  TO  BEAIj  PBOPBBTY  are :  ouster,  tres- 
pass,  nuisluice,  waste,  subtraction,  and  disturbance. 

OuMieTf  or  dispossession,  is  a  wrong  or  injury  that  car- 
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ries  with  it  the  amotion  or  deprivation  of  po88e88ion«  for  there- 
by the  wrong-doer  gets  into  the  actnal  oooupation  of  the  land 
or  hereditament,  and  obligee  him  that  hath  a  right  to  seek  hie 
legal  remedy  in  order  to  gain  poBsession  and  damages  for  the 
injury  sastained. 

It  is  either  from  freeholds  or  from  ehaUeh  real. 

OuBter  frouk  freeholds  is  effected  by  abatement,  intru- 
sion, disseizin,  discontinuance,  and  deforcement. 

Abatement  is  the  entry  of  a  stranger,  after  the  death  of 
the  ancestor  and  before  the  Aetn 

Intrusion  is  the  entry  of  a  stranger,  after  a  particular 
estate  of  freehold  is  determined,  before  him  in  remainder  or 
reversion. 

Disseisin  is  a  wrongful  putting  out  of  him  that  is  seized  of 
the  freehold. 

Discontinnance  is  where  a  tenant  in  tail,  or  husband  of  a 
tenant  in  fee,  makes  a  larger  estate  of  the  land  than  the  law 
alloweth. 

Deforcement  includes 'any  other  wrongful  detainer  of  the 
freehold  from  him  who  hath  the  property^  but  who  never  had 
the  possession. 

Onater  from  chattels  real  is  from  estates  by  statnte- 
merchant,  statute-staple,  and  elegit^  or  from  an  estate  for 
years.     It  is  effected  by  a  kind  of  disseizin  or  ejectment. 

A  writ  of  ejectione  firmae,  or  a^stion  of  trespass  in  eject- 
ment j  lies  where  lands,  etc.,  are  let  for  a  term  of  years,  and 
the  lessee  is  ousted  from  his  term,  by  which  he  recovers  pos- 
session of  his  term  and  damages. 

Sijectment  is  now  the  usual  method  adopted  for  trying 
titles  to  land  instead  of  an  action  real. 

Trespass  is  an  entry  on  another  man's  ground  without  law* 
ful  authority  or  cause  of  justification,  and  doing  some  dam- 
age, however  inconsiderable,  to  his  property. 

The  law  always  couples  the  idea  of  force  with  that  of  tres- 
pass or  intrusion  upon  the  property  of  another. 

Nuisance^  or  annoyance,  signifies  anything  that  worketh 
hurt,  inconvenience,  or  damage. 
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It  may  be  either  a  public  and  common  nnisanoe,  or  a  privcOe 
nniaance,  which  latter  is  anything  done  to  the  hurt  or  annoy- 
ance of  the  corporeal  or  incorporeal  hereditaments  of  another. 

Waste  is  a  apofl  and  destmotion  of  an  estate,  either  in 
houses,  woods,  or  lands,  by  demolishing,  not  the  temporary 
profits  only,  bnt  the  very  substance  of  the  thing,  to  the  injury 
of  him  that  hath  the  present  interest,  or  him  in  remainder  or 
reversion* 

It  is  either  nohtntarp^  as  by  actnal  and  designed  demolition ; 
or  permiaaivCj  arising  from  mere  negligence  and  want  of  care. 

Subtraction  is  where  a  person  who  owes  any  suit,  duty, 
enstom,  or  service  to  another,  withdraws  or  neglects  to  per- 
form it,  as  rents  and  other  services  due  by  tenure,  custom  and 
the  like. 

It  differs  from  disseizin  In  that  the  latter  strikes  at  the  very 
title  of  the  party  injured,  and  amounts  to  an  ouster  or  actual 
dispossession,  whereas  subtraction  is  committed  without  any 
denial  of  the  right,  and  consisting  merely  of  non-performance. 

Disturbance  is  usually  a  wrong  done  to  some  incorporeal 
hereditament  by  hindering  or  disquieting  the  owners  in  their 
regular  and  lawful  enjoyment  of  it.  It  may  be  of  franchises, 
of  commons,  of  ways,  of  tenure,  or  of  patronages. 

The  porsnlt  of  remedies  in  the  courts*  furnished  by 
the  laws  of  England,  is  by  9uit  or  action  in  the  Courts  of 
Common  Zrato,  or  by  proceedings  in  the  Courts  of  Equity. 

OF  ACTIOKS  IN  THE  COURTS  OF  COMMON 
ULW. — In  an  action  in  the  Court  of  Common  Pleas  (which 
is  the  original  and  proper  court  for  prosecuting  civU  suits),  the 
general  and  orderly  parts  are ;  the  original  writ,  the  process,  the 
pleading,  the  Issue  or  demurrer,  the  trial,  the  judgment  audits 
incidents,  the  proceedings  in  the  nature  of  appeals,  and  the 
execution. 

The  original  writy  or  proseipe^  is  the  beginning  or  founda- 
tion of  a  suit,  and  is  directed  to  the  defendant  by  the  officer 
of  the  court,  commanding  him  to  do  some  certain  thing,  as  to 
appear  in  court,  or  sJuho  cause  to  the  contrary. 

The  process  is  (or  includes)  the  means  of  compelling  the 
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defendant  to  appear  in  oourt,  viz. :  either  by  sammons,  attach- 
ment,  distringasy  eapicLS  ad  respondendum,  and  tettatam  capiat^ 
oZios,  and  pluries  writs,  writ  of  exigifadas^  proclamations  and 
outlawry,  appearance  and  common  bail,  arrest  and  special  baiL 

The  Bununons  is  a  written  or  verbal  warning  to  appear  in 
court  at  the  return  of  the  original  writ. 

The  writ  of  attachment  issues  on  the  non-appearance  of 
the  defendant  at  the  return  of  the  original  writ,  whereby  the 
sheriil  is  commanded  to  aUach  him  by  seizing  some  of  his . 
goods,  which  he  shall  forfeit  if  he  do  not  appear,  or  by  making 
him  find  safe  pledges  or  securities,  who  shidl  be  amerced  in  case 
of  his  non-appearance. 

The  writ  of  distringas,  or  distress  infinfte^  issues  after 
attachment  if  the  defendant  forfeits  his  security  and  does  not 
appear. 

The  writ  of  capias  ad  respondendam  issues,  com- 
manding the  sheriff  to  take  the  body  of  the  defendant  who  neg- 
lects to  appear  after  summons,  attachment,  and  diBtringoB. 

The  writ  of  testatum  capias  issues  when  the  sheriff 
returns  that  the  defendant  is  non  est  intienCus,  or  not  to  be 
found  in  his  bailiwick,  and  is  directed  to  the  sheriff  of  the 
county  in  which  the  defendant  is  supposed  to  be,  reciting  the 
former  writ,  and  that  it  is  testified  that  the  defendant  lurks  or 
wanders  in  his  bailiwick,  wherefore  he  is  commanded  to  take 
him. 

The  writ  of  exigi  f acias,  or  exigmU^  required  the  sheriff 
to  cause  the  defendant  to  be  proclaimed,  required,  or  exacted, 
in  five  county  courts  successively,  to  render  himself ;  and  if 
he  does,  then  to  take  him  as  in  a  capias;  but  if  he  does  not 
appear,  he  shall  then  be  outlawed. 

Outlawry  is  putting  a  man  out  of  the  protection  of  the  law, 
so  that  he  is  incapable  to  bring  an  action  for  redress  of 
injuries,  and  is  also  attended  with  the  forfeiture  of  all  one^s 
goods  and  chattels. 

Appearance  is  when  the  defendant  answers  any  of  the  dif- 
ferent writs  commanding  him  to  appear  in  court  by  duly  pre- 
senting himself  in  person  or  by  attorney. 
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Bail  is  seoarity  given  for  one's  appearance  in  court  at  a 
f  Qtnre  day. 

Bail  is  from  the  French  word  6adZer,  to  deliver,  because  the 
defendant  is  hailed  or  delivered  to  his  securities  upon  their 
giving  security  for  his  appearance,  and  is  supposed  to  continue 
in  their  friendly  custody  instead  of  going  to  jail. 

PliBADIKGS  are  the  mutual  altercations  between  the  plain* 
tiff  and  defendant  reduced  to  writing. 

The  general  and  orderly  piirts  of  pleading  are:  the 
declaration,  the  defense,  the  plea,  the  replication,  the  rejoinder, 
the  sur-rejoinder,  the  rebutter,  the  sur-rebutter,  etc. 

The  declaration^  narratio  or  count,  anciently  called  the 
tale,  is  the  first  pleading  in  which  the  plaintifC  sets  forth  his 
cause  of  complaint  at  length. 

Lioeal  actions  are  where  possession  of  land  is  to  be 
recovered,  or  damages  for  an  actual  trespass,  or  for  waste, 
etc.,  affecting  land. 

Transitory  actions  are  for  injuries  which  might  happen 
anywhere,  as  debt,  detinue,  slander,  and  the  like* 

Tenne  or  vime  is  the  vicinia  or  neighborhood  in  which  the 
injury  is  declared  to  be  done. 

A  nonsuit  is  when  the  plaintiff  neglects  to  deliver  or  file  a 
declaration  for  two  terms  after  the  defendant  appears,  or  is 
guilty  of  other  delays  or  defaults  against  the  rules  of  law ;  or 
where,  in  any  subsequent  stage  of  the  action,  he  is  adjudged 
not  to  follow  or  pursue  his  remedy  as  he  ought  to  do ;  in  which 
case  a  non-suit,  or  non^prosequUurj  is  entered,  and  he  is  said 
to  be  turn-pros' d. 

A  retraxit  is  an  open  and  voluntary  renunciation  by  the 
plaintiil  of  his  suit  in  court,  whereby  he  forever  loses  his  suit. 

A  diseontinnance  is  when  the  plaintiil  leaves  a  chasm  in 
the  proceeding  of  his  cause,  as  by  not  continuing  the  process 
regularly  from  day  to  day,  and  from  time  to  time,  as  he  ought 
to  do. 

Defense,  in  its  true  legal  sense,  signifies,  not  a  Justifica- 
tion, protection,  or  guard,  but  merely  an  opposing  or  denial  of 
the  truth  of  the  validity  of  the  complaint. 
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Claim  of  oogiilzanee  or  conusanee  ia  a  claim  to  have  the 
action  tried  in  some  special  juriddiotion.  It  must  be  claimed 
before  defense  made,  if  at  alL 

ImparlAnee  is  a  continaance  of  the  cause,  which  the  de- 
fendant is  entitled  to  demand,  and  may,  before  he  pleads, 
haye  granted  by  coort,  to  see  if  he  can  end  the  matter  amica- 
bly withoat  farther  suit,  by  talking  with  the  plaintiff* 

Oyer. —The  defendant  may  crave  oyer  of  the  writ,  or  of 
the  bond  or  other  specialty,  upon  which  the  action  is 
brought  —  that  is,  to  hear  it  read  to  him. 

A  plea  is  the  defendant's  answer  of  fact  to  the  plaintiffs 
declaration. 

Pleas  are  of  two  sorts:  dilatory  pleas  and  jpHeas  to  the 
action. 

Dilatory  pleas  are  such  as  tend  .merely  to  delay  or  put  off 
the  suit  by  questioning  the  i^roprMy  of  the  remedy  ^  rather  than 
by  denying  the  injury. 

They  are  to  the  jurisdiction  of  the  court,  to  the  disability  of 
the  plaintiff,  or  in  abatement. 

Pl^as  to  the  action  are  such  as  dispute  the  very  cauee  of 
suit  or  answer  to  the  merits  of  the  complaint. 

They  are  made  by  confessing  or  denying  any  cause  of  action, 
and  are  either  general  or  special  —  pleas  that  totally  deny  the 
cause  of  complaint  being  the  general  issiLC  or  a  special  plea  in  bar. 

The  general  plea  or  general  issue  is  what  traverses,  thwarts, 
and  denies  at  once  the  whole  declaration  without  offering  any 
special  matter  whereby  to  evade  it. 

An  issue  is  a  fact  afSrmed  on  one  side  and  denied  on  the 
other. 

Special  pleas  are  usually  in  the  affirmative,  though  some- 
times in  the  negative,  but  they  always  advance  some  new  fact 
not  mentioned  in  the  declaration,  and  then  they  must  be 
averred  to  be  true  in  the  common  form  -^  **  and  this  he  is  ready 
to  verify." 

An  estoppel  is  a  special  plea  in  bar^  which  happens  where 
a  man  has  done  some  act  or  executed  some  deed  which  estops 
or  precludes  him  from  averring  anything  to  the  contrary. 
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The  condltioiui  and  qualities  of  a  plea  are:  that  it  be 
single  and  contain  only  one  matter ;  that  it  be  direct  and  posi- 
tive,  and  not  argomentatiye ;  that  it  have  convenient  certainty 
of  time,  place  and  persons;  that  it  answer  the  plaintiff's  alle- 
gations in  every  material  point,  and  that  it  be  so  pleaded  as  to 
be  capable  of  trial. 

A  motion  is  an  occasional  application  to  court  by  the  par- 
ties or  their  counsel,  in  order  to  obtain  some  rule  or  order  of 
court  necessary  in  the  progress  of  a  cause. 

The  replication  is  when  the  plea  is  in,  if  it  does  not 
amount  to  an  issue,  but  only  evades  it,  the  plaintiff  may  plead 
again,  and  reply  to  the  defendant's  plea. 

The  subsequent  pleadings  are  the  rejoinder,  the  sur-rejoin- 
der,  the  rebutter,  the  sur-rebutter,  etc. 

To  give  color  is  to  suppose  one  to  have  an  appearance  or 
color  of  title  —  bad  in  deed  in  point  of  law. 

Departure  in  pleading  consists  in  varying  from  the  title  or 
defense  which  the  party  has  once  insisted  on.  This  must  be 
carefully  avoided ;  the  replication  must  support  the  declaration, 
and  the  rejoinder  the  plea. 

New  or  novel  assignment  is  when  the  plaintiff  who  has 
alleged  in  his  declaration  a  general  wrong,  in  his  replication, 
after  an  evasive  plea  by  the  defendant,  reduces  that  general 
wrong  to  more  partieular  certainty  by  assigning  the  injury 
afresh  in  such  manner  as  clearly  to  ascertain  and  identify  it. 

Itaplicity  in  pleading  must  be  avoided  by  every  plea 
being  simple,  entire,  connected,  and  confined  to  one  single 
point. 

Issue  and  demurrer  —  Issue  is  where  the  parties,  in  the 
course  of  pleading,  come  to  a  point  aflOrmed  on  one  side  and 
denied  on  the  other ;  which,  if  it  be  matter  of  latOj  is  called  a 
demurrer;  but,  if  matter  of  fact,  it  still  retains  the  name  of  an 
issue  of  fact* 

A  demurrer  confesses  the  facts  to  be  true,  but  denies  the 
law  arising  upon  those  facts. 

Continuance  is  the  detaining  of  the  parties  in  court  from 
time  to  time. 
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Plea  of  puis  darlen  eonttnnance,  or  Hnee  the  last 
ia,djoummentj  is  where  the  defendant  is  permitted  to  plead  Bome 
new  matter  that  hag  arisen  since  he  has  pleaded,  or  even  after 
Issoe  or  demorrer. 

TBIAIi  is  the  examination  of  the  matter  of  fact  put  in 
issue. 

The  several  species  of  trial  are:  bj  record,  by  inspection  or 
examination,  by  certificate,  by  witnesses,  by  wager  of  battel, 
by  wager  of  law,  and  by  Jury. 

Trial  by  tbe  record  is  only  had  when  the  e^stence  of 
such  record  is  the  point  in  issue,  as  where  a  matter  of  record 
is  pleaded  in  any  action,  as  a  fine,  judgment,  etc.,  and  the 
opposite  party  pleads  *'  nul  tid  record." 

Trial  by  inspection,  or  examination^  is  had  by  the  court, 
principally  when  the  matter  in  issue  is  the  evident  object  of 
the  senses,  and  where,  for  the  greater  expedition  of  a  cause, 
the  judges,  upon  the  testimony  of  their  own  senses,  decided 
the  point  in  dispute. 

Trial  by  eertificate  is  where  such  certificate  must  have 
been  conclusive  to  a  jury,  as  where  the  evidence  of  the  person 
certifying  is  the  only  proper  criterion  of  the  point  in  dispute. 

Trial  by  witnesses,  or  without  the  intervention  of  a  jury 
(the  method  in  the  civil  law),  is  where  the  Judge  is  left  to 
form  his  own  sentence  upon  the  credit  of  the  witnesses 
examined. 

Trial  by  wager  of  battel,  or  judiciary  dud^  is  in  the 
nature  of  an  appeal  to  Providence,  under  an  apprehension  and 
hope  that  heaven  would  give  the  victory  to  him  who  had  the 
right. 

Trial  by  wager  of  law  is  only  had  where  the  matter  in 
issue  had  been  privately  transacted  between  the  parties  them- 
selves, without  witnesses  present,  and  consisted  in  the  defend- 
ant's discharging  himself  from  the  claim  on  his  own  oath, 
bringing  with  him  at  the  same  time  into  court  eleven  of  his 
neighbors  to  swear  that  they  believed  his  statement  to  be  true. 

Trial  by  Jury,  or  per  pais  (by  the  country),  is  of  two 
kinds:  extraordinary^  or  that  of  the  grand  assise  or  grand 
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jniy,  oonsiflting  of  sixteen  jurors,  instituted  by  Henry  II.  to 
do  away  witli  the  barbarous  custom  of  dueling,  etc. ;  and 
ordinary ^  by  a  jury  of  twelve  free  and  lawful  men  of  the  body 
of  the  county. 

Juries  were  either  special^  as  where  the  causes  were  of  too 
great  nicety  for  the  discussion  of  ordinary  freeholders,  or 
where  the  sheriff  was  suspected  of  partiality ;  or  common^  as 
one  returned  by  the  sheriff  according  to  the  directions  of 
statute. 

Ghallenges  are  exceptions  made  to  jurors,  and  are  either 
to  the  array  or  to  the  poUs. 

Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel. 

Challenges  to  the  polls  are  exceptions  to  particular 
jurors,  and  are  of  four  kinds,  viz. :  — 

Propter  honoris  respectnm,  as  if  a  lord  of  Parliament 
be  empanelled  on  a  jury,  he  may  be  challenged  by  either  party 
or  may  challenge  himself. 

Propter  defectum,  as  for  defect  in  estate  sufficient  to 
qualify  one  to  be  a  juror,  etc. 

Propter  affectum,  as  for  suspicion  of  bias  or  partiality. 

Propter  delictum,  as  for  some  crime  that  affects  the 
credit  of  the  juror. 

A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the 
first  panel  in  order  to  make  up  a  deficiency  in  the  same. 

Evidence  signifies  that  which  demonstrates,  makes  clear,  or 
ascertains,  the  truth  of  the  very  fact  or  point  in  issue,  either  on 
the  one  side  or  the  other.  No  evidence  ought  to  be  admitted 
on  any  other  point. 

A  verdict  is  the  finding  of  the  jury. 

A  special  verdict  is  where  the  jurors  state  the  facts  as 
they  find  them  to  be  proved,  and  pray  the  advice  of  the  court 
thereon. 

JTJI>OME«irr  is  the  tenience  of  the  law  pronounced  by  the 
court  upon  the  matter  contained  in  the  record. 

A  Judgment  il^  either  upon  demurrer,  upon  a  verdict,  by 
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confession  or  default,  or  by  nonsuit  or  retraxit,  and  may  be 
interlocutory  or  final. 

Final  Judgment  is  such  as  at  onoe  pats  an  end  to  the 
action. 

Interlocutory  jadgments  are  sacli  as  are  given  in  the  mid- 
dle of  a  caase,  upon  some  plea,  proceeding,  or  default,  wliich 
is  only  intermediate,  and  does  not  finally  determine  or  com- 
plete the  suit. 

EXECUTION  is  putting  the  sentence  of   law  in  force. 

The  writ  of  habere  facias  ad  possessionem  is  a  writ  of 
seizin  of  the  freehold  directed  to  the  sheriff,  commanding  him 
to  give  actual  possession  to  the  plaintiff  of  lands  recovered  by 
him  at  law. 

The  writ  of  capias  ad  satisfaciendum  is  an  execution  of 
the  highest  nature,  depriving  a  man  of  his  liberty  till  he  makes 
the  satisfaction  awarded. 

The  writ  of  scire  facias  is  a  judicial  writ,  founded 
upon  some  record,  and  requiring  the  person  agunst  whom  it  is 
brought  to  show  cause  why  the  party  bringing  it  should  not 
have  the  advantage  of  such  record. 

The  writ  of  fieri  facias  commands  the  sheriff  to  seize 
and  sell  the  defendant's  goods  and  chattels,  suflScient  to  satisfy 
the  judgment  and  costs. 

The  writ  of  levari  facias  commands  the  sheriff  to  seize 
certain  of  the  defendant's  lands,  to  satisfy  the  plaintiff's 
demands. 

PROCEEDINGS  IN  THE  COUBTS  OF  EQUITY 
differ  from  those  in  the  courts  of  Common  Law,  principally 
in  three  points,  viz. :  — 

In  the  mode  of  proof  —  by  a  discovery  on  the  oath  of 
the  party,  which  gives  a  jurisdiction  in  matters  of  account 
and  fraud. 

In  the  mode  of  trial  —  by  depositions  taken  in  any  part 
of  the  world. 

In  the  mode  of  relief — by  giving  a  more  specific  and 
extensive  remedy  than  can  be  had  in  the  Courts  of  Common 
Law,  by  executing  agreements,  staying  waste  or  other  injuries 
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by  injanotioiiy  directing  tlie  sale  of  incumbered  lands,  by 
the  tme  construction  of  ttie  securities  for  money,  by  consid- 
ering them  merely  as  a  pledge,  and  by  the  execution  of  trusts 
or  uses  in  a  manner  analogous  to  the  law  of  legal  estates. 

Squity*  in  its  true  and  genuine  meaning,  is  the  soul  and 
spirit  of  all  law ;  positive  law  is  construed,  and  rational  law 
la  made,  by  It. 
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PUBIilC  WRONGS,  beingr  breaches  of  general  and 
pnblic  rigbtSf  affect  the  whole  commqnlty»  and  are 
called  Grimes  and  misdemeanors^  in  treattng  of  which 
may  be  oonBidered  the  general  nature  of  crimes  and  punish- 
ments, the  peraoM  capable  of  committing  crimes,  their  several 
degrees  o/guUt^  the  several  speciea of  crimesy  tho  meansofpre" 
vefUing  crime^  and  the  method  of  punishment. 

GENEBAIi  NATUBB  OF  CBIMES  AKO  THEIR 
PUNISHMEirr.  —  A  crime  or  misdemeanor  is  an  act 
committed  or  omitted  in  violation  of  a  public  law  either  for- 
bidding or  commanding  it. 

A  crime^  in  its  limited  sense,  is  confined  to  felony.  They 
are  indictable,  and  are  defined  and  punishable  by  statute  and 
common  law. 

A  misdemeanor^  in  its  limited  sense,  is  a  lesser  degree  of 
crime,  and  includes  offenses  inferior  to  felony,  but  still  punish- 
able by  indictment  and  other  prescribed  proceedings. 

Offenses  are  crimes  not  indictable,  but  punishable  sum- 
marily, or  by  forfeiture  of  a  penalty. 

Misprisons  and  contempts  are  all  such  high  offenses  as 
are  under  the  degree  of  capital. 

Crimes  are  distinguished  from  civU  injuries  in  that  they  are 
a  breach  and  violation  of  the  public  rights  due  to  the  whole 
community. 

In  all  cases  the  crime  includes  an  injury. 

Every  public  offense  is  also  a  private  wrong,  because  it 
affects  the  individual  as  well  as  th^  community. 

Punishments  may  be  considered  with  regard  to  the  power ^ 
the  end,  and  the  measure  of  their  infliction. 

The  power  or  riglU  of  inflicting  human  punishments,  for 
matural  crimes,  or  such  as  are  moZa  in  «e,  was,  by  the  law  of 
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nAtiure,  Tested  in  eveiy  individaal ;  but,  by  the  fandamental 
contract  of  society,  is  now  transferred  to  the  soTereign  power, 
in  which  is  also  vested,  by  the  same  contract,  the  right  of 
punishing  positive  offenses,  or  sach  as  are  mala  prohibita. 

The  end  of  human  punishment  is  to  prevent  future 
offenses  —  by  amending  the  offender,  by  deterring  others 
through  his  example,  and  by  depriving  him  of  the  power  to 
do  future  mischief. 

The  measure  of  human  punishment  must  be  deterndned 
by  the  wisdom  of  the  sovereign  power,  and  not  by  any  uni- 
form rule,  though  that  wisdom  may  be  regulated  and  assisted 
by  certain  general  and  equitable  principles. 

The  'persons  capable  of  committing  crimes  are  all 
persons,  unless  there  be  in  them  a  defect  ofwiU;  for,  to  eon- 
stitute  a  legal  crime,  there  must  be  both  a  vicious  wGl  and  a 
vicious  act. 

As  a  vicious  will  without  a  vicious  act  is  no  civil  crime,  so, 
on  the  other  hand,  an  unwarrantable  act,  without  a  vicious 
will,  is  no  crime  at  all. 

The  will  is  wanting,  or  does  not  concur  with  the  act, 
in  three  cases,  viz. : 

First,  where  there  is  a  defect  of  understanding,  as  infancy, 
idiocy,  lunacy,  and  intoxication,  which  last,  however,  is  no 
excuse. 

Second,  where  no  will  is  exerted,  as  misfortune  or  chance, 
and  ignorance  or  mistake  of  fact. 

Tliird,  where  the  act  is  constrained  by  force  and  violence, 
as  from  compulsion  or  inevitable  necessity,  which  is  that  of 
civil  subjection ;  of  duress  per  minas^  choosing  the  least  of 
two  evils  where  one  is  unavoidable ;  and  want  or  hunger,  which 
is  no  legitimate  excuse. 

Infants  under  fourteen  years  of  age  t^re  prima  fade  adjudged 
to  be  incapable  of  crime. 

If  a  lunatic  has  lucid  intervals  of  understanding,  he  must 
answer  for  what  he  does  in  those  intervals  —  ignarantia  legia 
neminem  excusajt. 
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PBINCIPAIiS  AND  AOOBSSOBIBS  are  the  different 
degrees  of  guilt  In  oriminals. 

PrlncipaU  may  be  so  in  two  d^^rees. 

A  principal  in  the  first  degree  is  he  who  is  the  actor  or 
absolute  perpetrator  of  the  crime. 

A  principal  in  the  second  degree  is  he  who  is  present, 
aiding  and  abetting  the  act  to  be  done. 

An  accessory  is  he  who  is  not  the  chief  actor  in  the 
offense,  nor  present  at  its  performance,  but  in  some  way 
concerned  therein,  either  before  or.  after  the  fact  committed. 

An  accessory  before  the  fact  is  one  who,  being  cLbaent  at 
the  time  of  the  crime  committed,  doth  yet  procure,  counsel, 
or  command  another  to  commit  a  crime* 

An  accessory  after  the  fact  is  where  a  person,  knowing  a 
felony  to  have  been  committed,  receives,  relieves,  comforts,  oi^ 
assists  the  felon. 

In  all  degrees  of  crime  under  felony  there  are  no  acces- 
sories ;  all  are  principals. 

The  several  species  of  crime  are  such  as  offend  Grod 
and  his  holy  religion^  the  law  ofnationsy  the  King  and  govern^ 
fnent^  the  public  or  commontoeaUh,  and  individuah. 

Offenses  against  God  and  religion  are:  apostasy, 
heresy,  offenses  against  the  established  church,  blasphemy, 
profane  swearing  and  cursing,  witchcraft,  religious  impostors, 
simony,  sabbath-breaking,  drunkenness,  and  lewdness* 

Apostasy  is  a  total  renunciation  of  Christianity. 

Heresy  is  an  obstinate  and  public  denial  of  some  of  the 
essential  doctrines  of  Christianity. 

Simony  is  the  corrupt  presentation  of  any  one  to  an  eccle- 
siastical benefice  for  gifts  or  reward. 

Off ensea  against  the  law  of  nations  are  principally  in- 
cident to  states  or  nations,  but,  when  committed  by  private 
subjects,  are  then  the  objects  of  the  municipal  law. 

They  are:  violations  of  safe  conducts,  infringement  of  the 
rights  of  embassadors,  and  pirilcy. 

Piracy  ift  committing  those  acts  of  robbery  and  depredation 
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on  the  high  seas  which,  if  committed  on  land,  would  have  been 
felony. 

Offenses  against  the  King  and  goYenunent  are: 
treason,  felonies  injorions  to  the  prerogative,  prsemunire  and 
other  misprisons,  and  contempts. 

Treasonf  treachery,  or  breach  of  faith,  is  an  offense 
against  the  daty  of  allegiance,  and  is  the  highest  known 
crime,  for  it  aims  at  the  very  destmction  of  the  common- 
wealth. 

Prsemnnire  is  the  offense  of  adhering  to  the  temporal 
power  of  the  Pope,  in  derogation  of  the  regal  authority,  by 
introdncing  a  foreign  power  into  the  land;  in  paying  that 
obedience  to  papal  process  and  authority  that  constitutionally 
belongs  to  the  King. 

Misprisons  and  contempts  are  all  such  high  offenses  as 
are  under  the  degree  of  capital. 

Misprison  of  treason  consists  in  the  bare  knowledge  and 
concealment  of  treason,  without  any  degree  of  assent  thereto. 

Offenses  against  tlie  public  or  commonwealth  are: 
against  public  Ju^ice,  public psace,  public  (rode,  public  hedUh^ 
and  public  police  or  economy. 

Offenses  against  public  Justice  are:  embessling  or 
vacating  records,  or  falsifying  proceedings  in  ceurt  by  per- 
sonating others,  etc.,  compelling  prisoners  to  become 
approvers,  obstructing  execution  of  legal  process,  escapes 
from  arrest,  breach  of  prison,  rescue,  returning  from  trans- 
portation, taking  rewards  to  help  one  to  his  stolen  goods, 
receiving  stolen  goods,  theft-bote,  or  compounding  a  felony, 
barretry,  maintenance,  champerty,  compounding  prosecutions 
on  penal  statutes,  conspiracy  and  threats  of  accusation  to 
extort  money,  perjury  and  subornation  thereof,  bribery, 
embracery,  false  verdict  of  jurors,  negligence  of  public  offi- 
cers, etc. ,  oppression  by  magistrates,  and  extortion  of  officers. 

Bmbezzlement  is  the  act  of  appropriating  to  one's  self 
that  which  is  received  in  trust  for  another. 

Rescue  is  the  forcibly  and  knowingly  freeing  another  from 
an  arrest  and  imprisonment. 
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Theft-bote^  or  compounding  of  felony^  \A  the  crime  of 
reoeiying  back  from  a  felon  one's  goods,  or  other  amends, 
upon  agreement  not  to  prosecntel 

Barretry  is  the  habitual  moving,  exciting,  stirring  up, 
and  maintaining  suits  and  quarrels  at  law,  or  otherwise. 

HAintenanoe  bears  a  near  relation  to  barretry,  being 
an  officious  intermeddling  in  a  suit  that  in  no  way  belongs  to 
one  by  mainUkining  at  assisting  either  party  with  money  or 
otiierwise. 

Champerty  is  a  species  of  maintenance,  being  a  bai^ain 
between  two  that  they  share  the  lands  sued  for  between  them 
if  they  preyaQ,  the  champertor  bearing  the  expenses  of  the 
salt. 

A  Ck>nspira<7  is  an  agreement  between  two  or  more  per- 
sons to  do  an  unlawful  act,  or  any  of  those  acts  which,  by  the 
eombincLtion^  become  injurious  to  others. 

Perjury  is  where  a  person  to  whom  a  lawful  oath  has  been 
administered,  in  some  judicial  proceeding,  swears  willfully, 
absolutely,  and  falsely  in  a  matter  material  to  the  issue. 

Subornation  of  Perjury  is  the  offense  of  procuring 
another  to  take  such  false  oath  as  constitutes  perjury  in  the 
principal. 

Bribery  Is  when  a  judge,  or  other  person,  takes  any  undue 
reward  to  influence  his  behavior  in  office. 

Bmbracery  is  an  attempt  to  corrupt  or  influence  a  jury  by 
any  means  whatever,  whether  the  jury  gives  a  verdict  or  not, 
and  whether  the  verdict  be  true  or  false. 

Offenses  against  the  public  peace  are:  riotous  as- 
semblies, armed  or  hunting  in  disguise,  threatening  or  extort- 
ing by  letters,  destroying  turnpikes,  floodgates,  etc.,  affrays 
and  breaches  of  the  peace,  riots,  routs  and  unlawful  as- 
semblies, tumultuous  petitioning,  forcible  entry  and  detainer, 
going  unusually  armed,  spreading  false  news,  pretended 
prophesying,  challenges  to  fight,  and  libels. 

I>lstarbance  is  the  hindering  or  disquieting  people  in  their 
lawful  enjoyment  and  privileges. 
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An  affray  is  the  flgbtiiig  of  two  or  more  persons  in  some 
public  place,  to  the  terror  of  the  people. 

If  it  be  in  private,  it  is  an  auauU. 

A  riot  is  where  three  or  more  actually  do  an  unlawful  act 
of  violence,  either  with  or  without  a  common  cause  or  quarrel. 

A  rout  is  where  three  or  more  meet  to  do  an  unlawful 
act  upon  a  common  quarrel,  and  only  make  some  advances 
toward  it. 

Unlawful  assemblies  are  where  three  or  more  assemble 
together  to  do  an  unlawful  act,  and  part  without  doing  it,  or 
making  any  motion  towards  it. 

Biots,  routSf  and  unlatrfuL  ossenMies^  to  constitute  them, 
mtut  have  at  least  three  persons. 

Forcible  entry  and  detainer  is  violently  taking,  or  keep- 
ing possession  of,  lands  and  tenements  with  menaces,  force, 
and  arms,  and  without  the  authority  of  law. 

Offenses  against  public  trade  are :  owling,  smuggling, 
fraudulent  baniiraptcy,  usury,  cheating,  forestalling,  regrating, 
engrossing,  monopolies,  ezercising  a  trade  not  having  served 
an  apprentioeship,  transporting,  and  enticing  our  artists  to 
settle  abroad. 

Owling — so  called  from  being  carried  on  at  night — is 
transporting  wool  or  sheep  out  of  the  kingdom,  to  the  detri- 
ment of  its  staple  manufacture. 

Smuggling  is  importing  goods  without  paying  the  duties 
thereon. 

Forestalling  is  buying  or  contracting  lor  any  merchandise 
or  victual  while  on  its  way  to  market. 

Begrating  is  buying  corn,  or  other  dead  victual,  and  sell- 
ing it  again  in  the  same  market,  which  enhances  prices. 

EngrossinfiT  is  buying  up  corn,  or  other  dead  victual,  in 
large  quantities,  to  sell  again. 

Monopolies  are  much  the  same  offense  in  other  branches 
of  trade  that  engrossing  is  in  provisions. 

In  another  sense,  a  monopoly  is  where  a  right,  before  eoaa- 
mon  to  all,  is  withdrawn  from  the  mass  of  the  community  and 
vested  in  one  or  more  individuals,  to  the  exclusion  of  all  otiiers. 
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Off enses  against  the  public  health  are :  irregularities 
in  time  of  plagae,  or  of  quarantine,  and  selling  unwholesome 
proTislons. 

Offenses  against  the  public  police^  economy,  or 
domestic  order  are:  clandestine  and  irregular  marriages, 
bigamy,  idling  and  wandering  of  soldiers  and  mariners,  re- 
maining in  England  of  outlandish  persons  called  Egyptians  or 
Oypsies,  common  nuisances,  idleness,  vagrancy,  etc.,  luxury 
and  extravagance,  gaming,  destroying  game,  etc. 

Common  nuisances  are :  annoyances  in  highways,  bridges 
and  rivers,  offensive  trades,  disorderly  houses^  lotteries,  Are* 
works,  eaves-dropping,  common  scolds,  etc. 

Offenses  or  crimes  against  individuals  are  either 
against  their  persons^  their  habitationSy  or  their  property. 

Offenses  against  the  persons  of  individuals  are: 
homicide  or  other  corporal  injuries. 

Homicide  is  the  taking  of  life,  or  the  killing  of  any  human 
creature,  and  it  is  either  justificbbley  excusabley  or  felonious. 

The  first  has  no  share  of  guilt  at  all,  the  second  very  little, 
bat  the  third  is  the  highest  crime  against  the  law  of  nature 
that  man  is  capable  of  committing. 

Justifiable  homicide  is  either  by  command  or  permission 
of  law.  X 

By  command  of  law,  as  the  execution  o^  criminals. 

By  permission  of  law,  viz. :  first,  for  the  advancement  of 
pxMie  fustics  J  as  by  an  officer  in  discharge  of  his  duty. 

Second,  to  prevent  some  felony  or  atrocious  crime,  as  if  any 
person  attempts  to  break  open  or  burn  a  house  in  the  night- 
time, or  to  rob  or  murder  another. 

Excusable  homicide  is  by  misadventure  or  in  self-defense. 

Homicide  by  misadventure  is  where  a  man,  doing  a 
lawful  act,  without  any  intention  of  hurt,  unfortunately  kills 
another. 

Homicide  in  self-defense  is  upon  that  principle  of  self- 
preservation  whereby  a  man  may  protect  himself  when  attacked 
by  another,  as  if  violently,  or  where  there  is  no  other  means  of 
escape  except  by  slaying  his  assailant. 
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diance-medley  is  sneh  killing  as  happens  in  sell-defenM 
npon  a  sudden  rencounter  or  affray ;  it  is  excusable  rather 
than  justifiable. 

There  is  one  species  of  homicide  in  self-defense  where  the 
party  slain  is  equally  innocent  as  he  who  occasioned  his  death, 
namely :  in  the  case  of  two  persons  shipwrecked,  struggling 
for  the  same  plauk,  and  one  is  pushed  off. 

Felonious  homicide  is  the  killing  of  a  human  creature 
without  justification  or  excuse,  which  is  by  hUling  one's  self 
or  by  killing  another. 

KillinfiT  one's  self » or  saicidey  is  where  one  deliberately, 
Of  by  any  unlawful  malicious  act,  puts  an  end  to  his  own  life. 

Killing  another  is  either  murder^  where  it  arises  from 
wickedness  of  the  heart ;  or  manslaughter^  where  it  does  not. 

Manslaughter  is  the  unlawful  killing  of  another  without 
malice,  either  expressed  or  implied. 

It  is  either  voluntary  or  involuntary. 

Toluntary  manslaughter  is  upon  a  sudden  heat  or 
quarrel. 

Involuntary  manslaughter  is  perpetrated  in  the  commis- 
sion of  some  unlawful  act. 

In  every  case  of  homicide  upon  provocation,  if  there  be  suf- 
ficient cooling  time  for  passion  to  subside  and  reason  to  inter- 
pose, and  the  person  so  provoked  afterwards  kills  the  other, 
this  is  deliberate  revenge,  and  not  heat  of  blood,  and  is 
murder. 

Excusable  homicide  in  self-defense  differs  from  voluntary 
manslaughter  on  a  sudden  provocation  in  that,  in  the  one  case, 
there  is  an  apparent  necessity^  for  self>preservation,  to  kill  the 
aggressor ;  and  in  the  other^  no  necessity  at  all,  it  being  only 
a  sudden  act  of  passion. 

When  an  involuntary  killing  happens  while  in  the  commis- 
sion of  an  unlawful  act,  in  general  it  will  be  either  murder  or 
manaHaugJUer^  according  to  the  nature  of  the  act  which  occa- 
sioned it.  If  in  the  prosecution  of  a  felonious  intent,  or  if  in 
its    consequences  naturally    tending  to  bloodshed,  it  will  be 
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murder ;  bat  if  no  more  than  a  mere  civil  trespass  was  intended, 
it  will  only  amount  to  manslaughter. 

Murder  is  when  a  person  of  sound  memory  and  discretion 
unlawfully  killeth  any  reasonable  creature  in  being  and  under 
the  King's  peace,  with  malice  aforethought,  either  express  or 
implied. 

By  sUOute  in  Pennsylvania,  all  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  by  lying  in  wait,  or  by  any 
other  kind  of  willful,  deliberate,  and  premeditated  killing,  Or 
which  shall  be  committed  in  the  perpetration  or  attempt  to 
perpetrate  any  arson,  rape,  robbery,  or  burglary,  shall  be 
deemed  murder  in  the  first  degree;  and  aU  other  kinds  of 
murder  shall  be  deemed  murder  of  the  second  degree. 

Express  malice  is  when  one,  with  a  sedate,  deliberate 
mind,  and  formed  design,  doth  kiO  another. 

Implied  malioe  is  where,  for  instance,  a  man  willfully 
poisons  another,  or  kills  another,  without  any,  or  but  little, 
provocation. 

Parricide  is  the  murder  of  one's  parents. 

Vratridde,  the  murder  of  one's  brother. 

OTHER  COBPOBAIi  INJURIES  to  the  persons  of 
individuals,  not  amounting  to  homicide,  are :  mayhem,  abduc- 
tion and  marriage  or  defilement,  seduction,  fornication, 
sdultery,  rape,  buggery,  assault,  battery,  wounding,  false 
imprisonment,  and  kidnapping. 

Fomleatlon  is  the  unlawful  carnal  knowledge  of  an  un- 
married person  with  another. 

When  either  party  is  married  the  offense,  as  to  him  or  to 
her,  is  aduUery. 

Adulteiyy  or  crimitial  conversation,  is  the  violation  of  con- 
jugal fidelity. 

Sednetlon  is  the  corruption  of  women,  as  by  illicit  connec- 
tion with  any  female  of  good  repute,  under  twenty-one  years 
of  age,  and  under  promise  of  marriage. 

Bape  is  the  carnal  knowledge  of  a  woman  forcibly,  and 
against  her  will. 
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Bnggerj  Is  the  crime  against  nature,  committed  with  man 
or  beast. 

KidnapplnfiT  is  the  forcible  stealing  away  ol  a  person  from 
his  own  country,  and  sending  him  into  another. 

Offenses  against  the  liabitations  of  individnalB  are: 
arson  and  burglary. 

Arson  is  the  malicious  and  willful  burning  of  the  house  or 
out-house  of  another. 

Burglary  is  the  breaking  and  entering  in  the  night-time 
the  mansion  house  of  another,  with  intent  to  commit  a 
felony. 

Offenses  against  private  property  of  individuals  are: 
larceny,  malicious  mischief,  and  forgery. 

Larceny  is  the  felonious  taking  and  carrying  away  of  the 
personal  goods  of  another. 

.  Simple  larceny,  or  plain  theft,  is  unaccompanied  with  any 
other  atrocious  circumstances. 

Compound  larceny  includes  the  aggravation  of  a  taking 
from  one's  house  or  person. 

Bobbery,  or  open  larceny  from  the  person,  is  the  felonious 
and  forcible  taking  from  the  person  of  another  goods  or  money 
of  any  value,  by  violence  or  putting  him  in  fear. 

Malicious  mischief  is  the  doing  of  mischievous  damage 
to  private  property,  without  any  intent  to'  gain  by  another's 
loss,  but  out  of  a  spirit  of  wanton  cruelty  or  reveng^. 

Forgery  is  the  fraudulent  making  or  alteration  of  a  writ- 
ing, to  the  prejudice  of  another  man's  right. 

The  means  of  preventing  offenses  or  crimes  (since 
preventive  Justice  is,  upon  every  principle  of  reason,  humanity, 
and  sound  policy)  is  by  compelling  suspected  persons  to  give 
security  to  keep  the  peace^  or  for  good  behavior^  and  is  effected 
by  binding  them  in  recognizance^  which  is  an  obligation  with 
one  or  more  securities,  entered  on  record,  and  taken  in  some 
court,  or  by  some  judicial  oflScer. 

The  methods  of  punishment  include  the  proceedings  in 
courts,  which  in  criminal  courts  are  summary  or  regular. 

Summary  proceedings  are  such  whereby  a  man  may  be 
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oonyicted  of  diyers  oftenseSy  withont  any  formal  prooeaa  or 
Jury,  at  the  discretion  of  the  Judge. 

The  resralar  proceedings  in  the  Courts  of  Conunon  Law 
are:  arrest,  commitment  and  bail^  prosecutioui  process, 
arraignment,  plea  and  issue,  trial  and  conviction,  clergy,  Judg- 
ment, reversal  of  Judgment,  reprieve  or  pardon,  and  execu- 
tion. 

Arrest  is  the  apprehending  or  restraining  of  one's  person 
in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected 
crime. 

Oonunitment  is  the  confinement  of  one's  person  in  prison, 
for  safe  custody,  by  warrant  from  proper  authority. 

Bail  is  a  security  given,  according  to  law,  to  insure  the 
attendance  at  a  future  time  of  a  party  in  court,  and  taken 
before  a  proper  tribunal. 

Ck>mmitment  being  only  for  safe  custody,  whenever  bait  will 
answer  the  same  intention,  it  ought  to  be  taken.  But  in 
offenses  of  a  capital  nature,  no  bail  can  be  a  security  equal  to 
the  actual  custody  of  the  person.  Such  persons  have  no  other 
sureties  but  the  four  walls  of  the  prison.  In  bailable  cases 
bail  must  not  be  refused,  insufficient  bail  must  not  betaken, 
nor  excessive  bail  required. 

Proseeutlony  or  the  manner  of  accusing  and  prosecuting 
offenders,  is  by  preaenimeni^  indictment,  infarmaiHon^  and 
appeal. 

Presentment  is  the  notice  taken  by  a  grand  Jury  of  any 
offense,  from  their  own  knowledge  or  observation,  and  upon 
which  an  indictment  may  be  framed. 

Indictment  is  a  written  accusation  of  one  or  more  persons 
of  a  crime  or  misdemeanor,  preferred  to,  and  presented  upon 
oath  by,  a  grand  Jury,  expressing  vrith  sufficient  certainty  the 
person,  time,  place,  and  offense. 

Informations  are  of  two  kinds:  those  at  the  suit  of  the 
King  and  a  subject,  upon  penal  statutes  —  a  sort  of  quitam 
action,  where  part  of  the  penalty  goes  to  the  informer  —  and 
those  at  the  suit  of  the  King  or  state  only. 

Appeal  is  an  accusation  or  suit  brought  by  one  private  sub* 
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Jeot  against  another,  as  for  larceny,  rape,  mayhem,  araon, 
homicide,  etc.,  which  the  King  cannot  pardon,  bat  the  party 
injured  alone  can  release* 

An  Inqnisitdoii  is  the  act  of  a  jory,  summoned  by  the 
proper  officer,  to  inqnire  into  a  matter  upon  the  evidence  laid 
before  them. 

ProcesSf  or  the  means  of  compeUing  the  ^>pearanoe  of  the 
defendant  to  answer  when  indicted,  in  his  absence,  is,  in  mis- 
demeanors, by  venire  facias^  distress  infinite,  and  capias;  in 
capital  crimes,  by  capias  only ;  and  in  both,  by  outlawry. 

Arraignment  is  the  calling  of  the  prisoner  to  the  bar  of 
the  court,  to  answer  the  matter  charged  upon  him  in  the 
indictment. 

The  plea  of  the  prisoner,  or  defensiye  matter  alleged  by 
him  in  his  arraignment,  is  either  a  plea  to  the  Jurisdiction,  a 
demurrer  in  point  of  law,  a  plea  in  abatement,  a  special  plea 
in  bar^  as  a  former  acquittal,  conviction,  attaint,  or  a  pardon, 
or  the  general  issue  —  not  guiUy. 

A  plea  to  the  Jurisdiction  is,  when  an  indictment  is  be- 
fore a  court  that  hath  no  cognizance  of  the  offense,  the  pris- 
oner may  except  to  the  Jurisdiction  of  the  court  by  a  plea  to 
the  jurisdiction  without  answering  to  the  crime  alleged* 

A  demnrrer  In  point  of  law  to  the  indictment  is  when 
the  fact  alleged  is  allowed  to  be  true,  but  the  prisoner  Joins 
issue  upon  some  point  of  law  in  the  indictment,  by  which  be 
insists  that  the  fact  as  stated  is  no  felony,  etc.,  as  alleged. 

A  plea  In  abatement  is  principally  for  a  mi»nMn,eT\  or 
wrong  name,  etc. 

A  special  plea  In  bar  goes  to  the  merits  of  the  indict- 
ment, and  gives  a  reason  why  the  prisoner  ought  not  to  answer 
it  at  all,  nor  put  himself  upon  trial  for  the  crime  alleged. 

The  plea  of  9^  former  acquiUal  is  founded  on  the  common 
law  maxim  that  no  man  is  to  be  brought  into  Jeopardy  of  his 
life  or  tried  more  than  once  for  the  same  offense. 

Trials  for  offenses  or  crimes  were  formerly  more  numer* 
ous  than  at  present.    The  different  kinds  were :  by  ordeal, 
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either  fire  or  water;  by  the  corsned,  or  morsel  of  ezecratioii; 
by  battle  or  duel,  in  appeals,  etc. ;  and  hy  jury. 

Trial  by  ordeal  was  principally  in  nse  among  our  Saxon 
ancestors,  as  also  that  of  the  eorsned;  the  former  being  tbe 
most  ancient,  and  was  of  two  kinds  —  by  fire  and  cootor; 
that  by  fire  being  confined  to  persons  of  a  higher  rank. 

Trial  by  fire  ordeal  was  performed  by  taking  op  in  the 
hand,  unhart,  a  piece  of  red-hot  iron  of  two  or  three  pounds 
weight,  or  walking,  nnhurt,  barefoot  and  blindfolded,  over 
nine  red-hot  plough-shares,  laid  at  unequal  distances. 

By  this  method  Queen  Emma,  the  mother  of  Edward  the 
Confessor,  is  said  to  have  cleared  her  character,  when  sus- 
pected of  familiarity  with  Alwyn,  Bishop  of  Winchester. 

Trial  by  water  ordeal  was  performed  either  by  plunging 
the  bare  arm  up  to  the  elbow  in  boiling  water,  unhurt,  or  cast- 
ing the  suspected  person  into  a  river  or  pond ;  if  he  floated 
without  any  action  of  swimming,  it  was  deemed  evidence  of 
his  guilt,  but  if  he  sunk  he  was  acquitted. 

Trial  by  ordeal  was  abolished  in  the  reign  of  Henry  III 
(about  1250). 

Trial  by  the  corsned,  or  morsel  of  execration,  was  by 
swallowing  a  piece  of  cheese  or  bread,  about  an  ounce  in 
weight,  consecrated  with  abjuration,  **  I  will  take  the  sacra- 
ment upon  it;  may  this  morsel  be  my  last,''  etc.,  desiring  of 
the  Almighty  that  it  might  cause  convulsions  and  paleness, 
etc.,  if  guilty. 

Historians  assure  us  that  Goodwin,  Earl  of  Kent,  in  the 
reign  of  Edward  the  Confessor,  abjuring  the  death  of  the 
Sng's  brother,  at  last  appealed  to  his  corsned,  which  stuck  in 
his  throat  and  killed  him. 

In  trials  by  Jury  challenges  may  be  made  on  the  part 
of  the  King  or  that  of  the  prisoner,  and  either  to  the  whole 
array  or  the  separate  polls,  and  for  the  same  reasons  made  in 
cMI  oases;  but  in  criminal  cases  the  prisoner  is  allowed  to 
make  peremptory  challenges  —  that  is,  ¥rithout  showing  any 
cause  or  reason. 

Benefit  of  clergy  was  an  arrest  of  judgment  in  criminal 
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oasesi  and  had  its  origin  in  the  cuiarped  jorisdiotion  of  iha 
popish  eoolesiastios,  in  exempting  clergymen  or  their  clerks, 
which  included  ereiy  one  tha;t  ooold  read,  etc.,  frcmi  criminal 
process  befdre  the  secnlar  jndges  in  certain  capital  cases  only. 
The  defendant  was  bnmed  with  a  hot  iron  in  the  brawn  of  his 
left  thumb,  to  show  that  he  had  been  admitted  to  this  privi- 
ege,  which  was  not  allowed  twice  to  the  same  person. 

tTiidgment  follows  upon  oonviotion,  being  the  pronounce- 
ment of  that  punishment  which  is  expressly  ordained  by  law. 

tTadgmeiit  is  reversed  by  fahifying  or  reverHng  the 
attainder  or  judgment,  or  by  reprieve  or  pardon. 

Attainder  is  the  stain  or  corruption  of  the  blood  of  a 
criminal  capitally  condemned;  it  is  the  immediate  inseparable 
consequence,  by  the  common  law,  on  sentence  of  death  being 
pronounced,  or  of  outlawry,  for  a  capital  offense.  Its  eonse" 
qtiencea  are  forfeiture  of  property  and  corruption  of  blo<^d, 
and  the  criminal  becomes  dead  in  law. 

It  differs  from  conviction  in  that  it  is  after  Judgment, 
whereas  conviction  is  before  Judgment  pronounced,  and  may 
be  quashed  on  some  point  of  law  reserved. 

Attainder  ia  falsified  or  reversed  for  matter  dehors^  or  net 
apparent  on  the  face  of  the  record,  by  writ  of  error  for  mis- 
takes apparent  on  the  face  of  the  record,  and  by  act  of  Par- 
liament. 

OuUatarywhen  reoersed^  restores  the  party  to  the  same  plight 
as  if  he  had  appeared  upon  the  capias. 

Reprieve  — from  reprendre^  to  take  back — is  a  temporary 
withdrawing  or  suspension  of  a  sentence  or  Judgment,  whereby 
the  execution  is  delayed. 

It  is  granted  by  the  Judges  where  they  are  not  satisfied  with 
the  verdict,  the  evidence  suspicious,  the  indictment  insufficient, 
where  there  is  doubt,  for  time  to  apply  for  pardon,  because 
of  pregnancy,  insanity,  non-identity,  etc. 

Pardon  is  a  permanent  avoider  of  the  Judgment,  by  the 
King*s  mercy,  drawn  in  due  form  of  law,  and  allowed  in  open 
court,  thereby  making  the  offender  a  new  man. 

The  King  cannot  pardon  offenses  prosecuted  by  appeal. 
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common  nuisances,  or  offenses  against  penal  statutes,  nor 
is  his  pardon  pleadable  to  impeaohment  by  the  commons  in 
Parliament. 

Penal  laws  or  sicUutea  are  those  which  prohibit  an  act,  and 
impose  a  penalty  for  the  commission  of  it. 

Execntton  is,  in  criminal  cases,  the  completion  of  human 
panishment. 

The  warrant  of  executdon  is  sometimes  under  the  hand 
sod  seal  of  the  Judge,  by  writ  from  the  King,  or  by  rule  of 
oourt,  but  oommonly  by  the  Judge's  signing  the  calendar  of 
prisoners,  with  their  separate  judgments  in  the  margin. 


*^  The  student  will  observe  that  the  knowledge  of  the  law  is 
like  a  deep  well,  out  of  which  each  man  draweth  according  to 
the  strength  of  his  understanding.''  —  Coke. 
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PTiWAniyG  is  the  statement,  in  a  logical  and  legal 
fomif  of  the  facts  which  constitute  the  plaintiff's 
canse  of  action  or  the  defendant's  ground  of  de- 
fense. —  ChUty. 

Pleadings  are  the  miitiial  altercations  between  the  pUdntift 
and  defendant  reduced  to  writing.  —  Blackstone. 

Pleadings  are  the  proceedings,  from  the  declaration  to  the 
issue,  joined. —  Whartan* 


PARTIES  TO  ACTIONS. 

The  general  rule  is  that  the  action  should  he  brought 
In  the  name  of  the  part3r  whose  legal  right  has  been 
affected,  against  the  party  who  committed  or  caused  the  in- 
jury, or  by  or  against  his  personal  representative. 

In  general,  courts  of  law  do  not  directly  recognize  mere 
equitable  rights,  but  leave  them  to  the  protection  of  courts  of 
equUy,  That  rule,  however,  prevails  more  strictly  as  regards 
real  property  than  with  respect  to  injuries  to  the  person  or 
perBonai  property. 

ACTIONS  IN  FOBM  EX  CONTRACTU.  —  Plain- 
tiffs. — In  general,  the  action  on  a  contract^  whether  express 
or  implied,  or  whether  by  parol,  os  under  seal,  or  of  record, 
must  be  brought  in  the  name  of  the  party  in  whom  the  legal 
intereet  in  such  contract  was  vested,  and,  in  general,  with  his 
knowledge  and  concurreneef  or  at  least  a  sufficient  indemnity 
must  be  tendered  before  his  name  can  properly  be  used  by 
the  party  beneficially  interested. 

Ihe  right  of  action  at  law  has  been  vested  solely  in  the 
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party  having  the  strict  legal  title  and  interest,  in  exclusion  of 
the  mere  eqaitable  daim. 

In  simple  contractSf  or  instruments  not  under  eeal^  it 
seems  to  be  a  general  principle  that  the  party  for  whose  sole 
benefit  it  is  evidently  made  may  sue  thereon  in  his  own  name, 
although  the  engagement  be  not  directly  to  or  with  him. 

In  the  case  of  bills  of  exchange  or  promissory 
notes  there  is  an  option  of  plaintiff  that  might  be  considered 
an  exception  to  the  general  peremptory  rule  that  the  right  of 
suing  can  only  be  in  one  person  or  set  of  persons,  vix. :  that  a 
party  to  a  bill  may,  by  arrangement  between  the  parties,  be 
the  plaintiff,  although  the  bill  at  the  time  be  in  the  ri|^tfal 
possession  of  another  party  to  the  bill. 

The  action  against  a  carrier  for  loss  of  goods  sent  by  a 
vendor  to  a  vendee  must,  in  general,  be  brought  in  the  name 
of  the  latter^  and  not  of  the  consignor,  because  the  law  implies 
that,  by  the  delivery  to  the  carrier,  the  goods  became  the 
property  of  the  consignee,  and  at  his  risk,  subject  of  course 
to  the  unpaid  vendor's  right  of  stoppage  in  transitu. 

A  mere  servant  or  agent  with  whom  a  contract  is  ex- 
pressly made  on  behalf  of  another,  and  who  has  no  direct  bene- 
ficial interest  in  the  transaction,  cannot,  in  general,  support 
an  action  thereon. 

But  when  an  agent  has  any  beneficial  interest  in  the  per- 
formance of  the  contract,  as  for  commissions,  etc.,  or  a 
special  property  or  interest  in  the  subject-matter  of  the  agree- 
ment, be  may  support  an  action  in  his  own  name  upon  the 
contract,  as  in  the  case  of  a  factor,  broker,  warehouseman, 
carrier,  auctioneer,  etc. 

When  the  contract  was  made  with  several  persons, 
whether  it  were  under  seal,  or  in  writing  but  not  under  seal, 
or  by  parol,  if  their  legal  interest  were  joints  they  must  all,  if 
living,  Join  in  an  action,  in  form  e»  contractu  for  the  breach  of 
it,  though  the  covenant  or  contract  with  them  was  in  terms 
Joint  and  several. 

The  reason  assigned  why  all  should  Join  is  that  when 
the  interest  is  joint,  if  several  were  permitted  to  bring  several 
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aetkms  f6r  one  and  the  same  oaiue,  the  ooort  would  be  in  doubt 
for  which  of  them  to  give  Judgment. 

Bat  when  the  legal  interest  and  oanse  of  action  of 
the  ooTenantees  are  severaly  each  may^  and  should^  sue 
sqKLraUly  for  the  particular  damages  resulting  to  him  indhrid- 
nally ,  although  the  covenant  be  Jn  its  terms  Joint. 

It  is  improper,  as  well  in  equity  as  at  toto,  for  a  party  to  be 
Joined  in  a  suit  who  has  neither  legal  nor  beneficial  interest  in 
its  subject-matter. 

Where  a  covenant  is  made  with  two  or  more  parties 
to  pay  them  money  for  themselves,  or  for  the  use  of  another,  it 
is  not  correct  to  use  the  name  of  one  only  of  the  covenantees, 
although  the  others  have  omitted  to  execute  the  deed.  Where 
Joint  covenantees  may  Join,  they  must  do  so. 

In  the  ease  of  partners  it  is  a  general  rule  that  all  the 
members  of  the  firm  should  be  the  plaintiffs  in  an  action  upon 
a  contract  made  with  the  firm,  nor  can  any  private  arrangement 
by  the  firm,  that  one  only  of  the  partners  shall  bring  the  action, 
give  him  a  right  to  sue  alone. 

In  the  case  of  dormant  partnerSf  not  privy  to  the  con- 
tract,  it  seems  that  the  other  members  of  the  firm  may  amU 
their  nsmes  in  an  action. 

If  tenants  in  <M>mmon  (who  hold  by  distinct  titles)yotntfy 
demise  premises,  reserving  an  entire  rent,  they  may,  and  per- 
haps should,  join  in  an  action  to  recover  it ;  but  if  the  rent  be 
reserved  to  them  separately  in  distinct  parts,  they  must  sue 
separately. 

Joint  tenantSy  unlike  tenants  in  common,  have  a  unity  of 
title  and  interest,  in  respect  of  which  they  mustjoinUy  sue 
upon  a  contract  relating  to  the  estate,  which  is  made  by,  or 
inures  to,  the  benefit  of  alL 

PareenerSf  for  the  same  reason,  muat  Join  in  an  action  ex 
eontraetu  which  relates  to  their  tenants. 

The  eonaequences  of  a  mistake  in  omitting  to  Join  a 
party  who  ought  to  have  been  made  plaintiff  in  an  action  e» 
eomtractUi  ot  in  €Ldding  a  party  improperly  in  such  an  action, 
are  extremely  serious. 
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The  sreneral  rule  is  that  Hie  omission  of  proper  parttes  as 
plaintiffs  in  cases  of  contract  may  be  taken  advantage  of  at 
the  trial  under  the  general  issue ;  and  if  it  appear  on  the  face 
of  the  pleadings,  it  is  ftital  on  demurrer,  or  on  motion  in 
arrest  of  judgment,  or  on  error,  and  though  the  objection 
may  not  appear  on  the  face  of  the  pleadings,  the  defendant 
may  avail  himself  of  it,  either  by  a  plea  in  abatement  or  as  a 
ground  of  nonsuit. 

If  there  be  a  legal  ground  for  omittinsr  to  use  the 
name  of  one  of  several  covenantees  as  a  plaintiff,  as  his  death, 
etc.,  it  is  necessary  to  show  such  excuse  for  the  non-joinder  in 
the  declaration. 

Where  a  party  with  whom  a  bond,  simple  contract,  or  other 
mere  personal  contract,  was  made,  has  assigned  his  interest 
therein  to  a  third  person,  the  latter  cannot,  in  general,  sue  in 
his  own  name,  the  interest  in,  and  remedy  upon,  personal  con- 
tracts being  chosea  in  aetio9i^  which  are  not  in  general  assigna- 
ble at  law,  so  as  to  give  the  assignee  a  right  of  fiction  in  his 
own  name,  but  he  must  proceed  in  that  of  the  assignor,  or,  if 
be  be  dead,  in  the  name  of  his  personal  representative. 

There  are  instances  in  which,  by  express  leglsla* 
tive  provision,  the  assignee  of  a  chose  in  action  may 
sue  in  his  own  name  to  enforce  the  recovery  of  the  de- 
mand. The  operation  of  the  bankrupt  and  insolvent  act  is  to 
this  effect. 

By  the  custom  of  merchants  the  sssignee  or  transferee 
of  a  bill  of  exchange,  or  check  on  a  banker,  may  sue  thereon 
in  his  own  name. 

When  one  or  more  of  several  obligees,  covenantees,  part- 
ners, or  others  having  a  Joint  legal  interest  in  the  contract, 
dies,  the  action  must  be  brought  in  the  name  of  the  survivor, 
and  the  executor  or  administrator  of  the  deceased  must  not  be 
joined,  nor  can  he  sue  separately,  though  the  deceased  alone 
might  be  entitled  to  the  benefleial  interest  in  the  contract,  and 
the  executor  must  resort  to  a  court  of  equity  to  obtain  from 
the  survivor  the  testator's  share  of  the  sum  recovered ;  but  If 
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the  interest  of  the  oovenantees  were   seoemZ,  the  ezecntor 
of  one  of  them  may  sae,  though  the  other  be  living. 

In  the  caae  of  a  mere  personal  oontraot,  or  of  a  covenant  not 
running  with  the  land,  if  it  were  made  only  with  one  person, 
and  he  be  dead,  the  action  for  the  breach  of  it  mast  be  brought 
in  the  name  of  his  executor  or  administrator,  in  whom  the 
l^al  interest  in  such  oontraot  is  vested* 

But  on  a  covenant  relating  to  redUy,  as  for  good  title  on  a 
deed  of  conveyance,  an  esoecutor  cannot  sue,  even  for  a  breach 
in  the  lifetime  of  his  testator,  without  showing  some  special 
damage  to  the  personal  estate  of  the  latter ,  but  the  action 
must  be  brought  in  the  name  of  the  heir  or  devisee. 

If  an  executarix  or  administratix  marry,  she  and  her 
husband  should  Join  for  the  breach  of  any  personal  oontraot 
made  with  the  deceased ;  but  if  she  sue  alone,  the  defendant 
cannot  avail  himself  of  the  non-joinder  except  by  a  plea  in 
abatement ;  and  when  a  bond  or  other  contract  is  made  to 
husband  and  wife  as  executrix,  he  may  sue  alone. 

When  an  exeontor  dies  after  he  has  proved  the  wilb 
his  executor,  or  the  executor  of  such  executor,  is  the  party  to 
sue  on  the  contract  made  ¥rith  the  original  testator,  provided 
the  money  to  be  recovered  would  be  the  assets  of  the  repre- 
sentative of  the  original  testator  himself ;  and  the  same  rule 
applies  in  the  case  of  the  death  of  an  administrator  of  the 
intestate.  If  the  money  to  be  recovered  would  be  assets  of 
the  original  testator,  then,  in  case  of  the  death  of  his  first  rep- 
resentative, administration  (26  bonis  non  must  be  obtained,  and 
the  defendant  sued  accordingly. 

In  the  case  of  bankruptcy  the  legal  rights  of  the  bank- 
rapt,  arising  from  contracts  made  with  him,  and  in  the  per- 
formance whereof  the  bankrupt  is  beneficially  interested,  are, 
by  the  express  provisions  of  the  bankrupt  act,  transferred  to, 
and  vested  in,  his  assignees,  who  may  recover  the  same  in 
their  own  names.  There  are  cases,  however^  in  which  the 
bankrupt  may  sue  as  trustee  for  his  creditors. 

In  the  case  of  insolvency  the  insolvent  debtor's  act 
directs  that  the  prisoner  shall,  at  the  time  of  petitioning  for 
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relief,  assign  all  the  estate  and  effects  he  is  then  possessed  ot 
and  all  fatore  effects  which  may  come  to  him  before  he  shall 
become  entitled  to  his  discharge,  to  the  provisional  assignee 
of  the  court ;  and  that  it  shall  be  lawful  for  the  provisional 
assignee  to  sue  in  his  own  name,  if  the  court  AaU  so  ard^Tf  for 
the  recovering,  obtaining,  and  enforcing  of  any  estate,  debts, 
effects,  or  rights,  of  any  snch  prisoner. 

The  effect  of  niarrlage»  at  least  in  courts  of  law,  is  to 
deprive  the  wife  of  all  separate  legal  existence,  her  husband 
and  herself  being,  in  iaw«  bat  one  person. 

It  is,  therefore,  a  general  nde  that  she  cannot,  doring  the 
marriage,  maintain  an  action  without  her  husband;  either 
upon  contracts  made  by  her  before  or  after  marriage,  although 
they  may  be  living  apart  under  the  providons  of  a  formal 
deed  of  separation,  or  by  virtue  of  a  divorce  a  msiisa  el  ihoro 
for  adultery. 

The  exceptions  are  in  the  instance  of  a  divorce  a  viacida 
fnatrimanii^  or  where  the  husband  is  dead  in  law. 

All  chattels  personal  of  the  wife  in  possession  are  by 
marriage  absolutely  given  to  the  husband,  and  for  the  recovery 
of  them  he  may  sue  alone ;  and  it  is  a  general  principle  **  that 
that  which  the  husband  may  discharge  alone,  and  of  which  he 
may  make  disposition  to  his  own  use,  for  the  recovery  of  this 
he  may  sue  without  his  wife." 

As  mere  ehosea  in  cictian  of  the  wife  do  not  by  the  marriage 
vest  absolutely  in  the  husband  until  he  reduce  them  in  posses- 
sion, and,  if  not  reduced  into  possession,  she  would  take  them 
by  survivorship.  In  general  he  cannot  sue  alone,  but  muat 
join  his  wife  in  all  actions  upon  bonds  and  other  personal  con- 
tracts made  witii  the  wife  before  the  marriage,  whether  the 
breach  were  before  or  during  coverture ;  and  also  for  rent,  or 
any  other  cause  of  action  accruing  before  the  marriage,  in 
respect  of  the  real  estate  of  the  wife. 

When  the  wife  is  executrix  or  administratrix,  as  her  in- 
terest is  in  autre  droU^  the  husband  must,  in  general,  join  in 
an  action. 

In  general,  the  wife  cannot  Join  in  an  action  upon  a 
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eontract  made  during  the  moniAge,  as  for  her  work  and 
labor,  goods  sold,  or  money  lent  by  her  daring  that  time,  for 
the  boBband  is  entitled  to  her  earnings,  and  they  shall  not  snr« 
▼ive  to  her,  bat  go  to  the  personal  representatives  of  the  has- 
band,  and  she  could  have  no  property  in  the  money  lent  or  the 
goods  sold. 

But  when  the  wife  can  be  considered  as  the  foeritortous 
cause  of  action,  as  of  a  bond  or  other  contract  under  seal,  or 
a  promissory  note,  be  made  to  her  separately  or  with  her 
husband,  or  if  she  bestow  her  personal  labor  and  skill  in  curing 
a  wound,  etc.,  she  may  Join  with  the  husband,  or  he  may  sue 
alone. 

Where  the  wife  is  Joined  in  the  action,  in  these  cases,  the 
declaration  must  dbtinctly  disclose  her  interest,  and  show  in 
what  respect  she  is  the  meritorious  cause  of  action,  and  there 
is  no  intendment  to  this  effect. 

For  rent,  or  other  cause  of  action  accruing  during  the  mar- 
riage, or  a  lease  or  demise,  or  other  contract  relating  to  the 
land  or  otlier  real  property  of  the  wife,  whether  such  contract 
were  made  before  or  during  the  coverture,  the  husband  and 
wife  mtkjjoin  or  he  may  mce  aloM. 

if  the  hnsband  snrvlvef  there  is  a  material  distinction 
between  chattels  real  and  eho$es  in  cusHon.  The  husband  is  en- 
titled to  the  chattel  real  by  survivorship,  and  to  all  rent,  etc., 
accruing  during  the  coverture,  and  also  to  all  chattels  given 
to  the  wife  during  the  coverture  in  her  awn  right. 

But  mere  ehosea  in  action^  or  contracts  made  ¥rith  the  wife 
before  coverture,  do  not  survive  to  the  husband,  and  he  must, 
to  recover  the  same,  sue  as  administrator  of  his  wife. 

If  the  wife  survivey  she  Is  entitled  to  all  chattels  real 
which  her  hnsband  had  in  her  right,  and  which  he  did  not 
dispose  of  in  his  lifetime,  and  to  arrears  of  rentj  etc.,  which 
became  due  during  the  coverture,  upon  her  antecedent  de- 
mise, or  upon  their  Joint  demise,  during  the  coverture  to  which 
she  assents  after  his  death,  and  to  all  arrears  of  rent  and 
other  ckoB6$  in  action  to  which  she  was  entitled  before  the 
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ooveriuret,  and  irtiioh  the  hubAod  did  not  rednoe  iato  aetml 
poBseMion. 

The  oonseqnences  of  a  inlittiilfe  in  the  pipper  parties, 
in  the  case  of  baron  and  /ems,  are,  that  when  a  married 
woman  might  be  Joined  in  the  action  with  her  hnsbandybntsnes 
alone,  the  objection  can  only  be  pleaded  in  abatement,  and 
not  in  bar,  though  the  husband  might  sustain  a  writ  of  error, 
and  if  she  marry  after  writ,  and  before  plea,  her  coverture  must 
be  pleaded  in  abatement,  and  cannot  be  given  in  eridenoe 
under  the  general  issue. 

But  when  a  feme  improperly  sues  alone,  having  no  legal 
right  of  action,  shd  will  be  nonsuited ;  and  if  she  improperly 
Join  in  an  action  with  her  husband,  who  ought  to  sue  alone , 
the  defendant  may  demur,  or  the  Judgment  will  be  arrested 
or  reversed  on  a  writ  of  error. 

And  if  the  husband  sue  alone  when  the  wife  ought  to  be 
joined,  either  in  hw  own  right  or  in  autre  droit,  he  will  be 
nonsuited ;  or  if  the  objection  i^pear  on  the  record,  it  will  be 
fatal  in  arrest  of  Judgment  or  on  error. 

I>EFBNDAIirTS. — In  general,  the  action  upon  an  ss|prest 
contract,  whether  it  be  by  deed  or  merely  in  writing,  or  by 
parol,  must  be  brought  against  the  party  who  made  U^  either 
in  person  or  by  agent. 

A  party  who  expressly  contracts,  and  permits  credit  to 
be  given  to  him,  is  liable,  although  he  were  not  the  strict  legal 
owner  of  the  property  in  respect  of  which  the  contract  is  made, 
nor  heneficiaUy  interested. 

Difficulties  frequently  occur  in  deciding  who  should  be  made 
the  defendant  in  an  action  upon  a  promise  created  or  imptied 
by  law  from  a  particular  state  of  facts.  In  this  case  it  most 
be  ascertained  who  is  the  party  subject  to  the  legal 
liability,  for  he  is  the  person  who  should  be  sued. 

A  mere  equitable  or  moral  obligation  to  pay  a  demand 
is,  in  the  absence  of  an  express  promise,  insufficient  to  support 
an  action. 

A  contract  made  by  an  agent,  as  such,  is,  in  law,  the 
contract  of  the  principal ;  the  general  rule,  therefore,  is  that 
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irben  a  person  has  oontaraoted  in  the  capacity  of  an  agent^  and 
that  drcomstanoe  is  known  at  the  time  to  the  person  with 
whom  he  contracts,  snch  agent  is  not  liable  to  an  action  for 
non*performanoe  of  the  contract,  even  for  a  deceitful  war- 
ranty, if  he  had  authority  from  his  principal  to  make  the  con- 
tract. 

If  an  a^ent  covenant  nnder  seal  for  the  act  of  another, 
though  he  describe  himself  in  the  deed  as  contracting  for,  and 
on  the  part  and  behalf  of,  such  another  person,  or  if  he  accept 
or  draw  a  bill  of  exchange  generally  and  not  as  agent,  he  is 
personally  liable,  unless  in  the  case  of  an  agent  on  behalf  of 
government* 

In  general,  where  an  agent  enters  Into  a  written 
agreement,  as  if  he  were  the  principal,  and  the  credit 
is  given  to  him,  he  is  personally  liable ;  but  this  liability  must 
be  collected  from  the  instrument  upon  a  reasonable  exposition 
of  the  wliole  of  its  terms. 

¥niere  the  agent  does  not,  at  the  time  the  contract  is  made, 
disclose  that  he  is  acting  merely  as  an  agent,  and  the  principal 
Is  unknown,  the  latter  may,  when  discovered,  be  sued  upon 
the  agreement. 

But  the  principal  is  not  liable  upon  the  contract  of  his  agent 
If  the  other  party  to  the  agreement,  with  full  knowledge  of 
the  facts,  and  the  power  and  means  of  deciding  to  whom  he 
will  give  credit,  elect  to  give  credit  to  the  agent  only  In  his 
Individual  character. 

At  law,  one  partner  or  tenant  in  common  cannot  in 
general  nae  hla  copartner  or  cotenant  in  any  action  in 
form  ex  cantnutu^  but  must  proceed  by  action  of  account  or 
by  bill  in  equity. 

It  is  an  answer  to  an  action  that  a  party  is  legaUp  interested  in 
each  side  of  the  question,  A  party  cannot  be  both  plaintiff  and 
defendant  in  an  action.  If,  therefore,  one  of  the  plaintiffs  be 
also  a  member  of  the  firm  against  which  the  action  is  brought 
upon  a  contract  entered  into  by  the  firm,  the  action  shall  fail, 
although  the  other  partners  only  be  sued. 

A  lonatie  is  liable  for  goods  suitable  to  his  rank. 
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Bopplied  to  him  upon  a  oontraot  wldoh  a  penoiii  not  aware  of 
his  infirmity,  bonajtde  enters  into  with  him^ 

The  rule  Is  that  several  persons  eontractiiisr  to- 
gether with  the  same  party,  for  one  and  the  same  act,  shall 
be  regarded  as  Jointly,  and  not  individoally  or  separately, 
liable,  in  the  absence  of  any  express  words  to  show  that  a 
distinct  as  well  as  entire  liability  was  intended  to  fasten  upon 
the  promisers.  This  rale  is  more  particnlariy  obvious  in  the 
case  of  promises  implied  hy  law. 

Where  there  are  several  parties,  if  their  contract  be 
Jointy  they  must  all  be  made  defendants,  although  they  sub- 
sequently arrange  amongst  themselves  that  one  only  of  them 
shall  peiiorm  the  contract. 

Where  the  covenant  or  promise  is  so  framed  that  it  does 
not  confer  upon  the  plaintiff  a  remedy  against  the  contractors 
jointly,  but  each  is  only  Meparatdy  responsible  for  his  own  act, 
it  is  essential  to  sue  them  distinctly ;  but  where  it  appears 
upon  an  instrument  that  a  promise  between  two  contractors 
was  intended  to  he  Joint  j  it  may  be  treated  as  such,  although 
the  promise  be  in  terms  several  only. 

When  the  contract  is  several  as  well  as  Jointy  the 
plaintiff  is  at  liberty  to  proceed  against  the  parties  jointly,  or 
each  separately,  though  their  interest  be  Joint*  But  if  there 
be  more  than  two  parties  to  a  Joint  and  several  contract —  as 
where  three  obligors  are  Jointly  and  severaUy  bound  — the 
plaintiff  must  either  sue  them  all  jointly  or  each  of  than 
separately. 

In  generaly  when  a  contract  is  Joint  and  severalf  If 
the  debt  be  considerable,  it  is  most  advisable  to  proceed  sep- 
arately, so  that  the  creditor  may  thereby  retain  his  legal  rem- 
edies against  each  in  case  of  death  of  one  or  more  of  the 
parties. 

Courts  of  law,  as  well  as  equity,  will  not  take  c(^ni8anoe 
of  distinct  and  separate  claims,  or  liabilities  of  different  per- 
sons in  suit,  though  standing  in  the  same  relative  situations ; 
therefore,  in  an  action  ex  contractu  against  several,  it  must 
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appear  on  the  Hoe  of  the  pleadings  that  their  oontraot  was 
Joint,  and  that  fact  most  also  be  proved  on  the  trial. 

Mls-Jolnder  is  an  action  fonnded  on  a  contract.  If  too 
many  persons  be  made  def endants,  and  the  objection  ap- 
pear on  the  pleadings^  either  of  the  defendants  may  demnr, 
move  in  arrest  of  Judgment,  or  support  a  writ  of  error ;  and 
even  if  the  objection  do  not  appear  upon  the  pleadings,  the 
plaintiff  may  be  nonsuited  upon  the  trial  if  he  fail  in  proving 
a  Joint  contract. 

The  oonseqaenoe  of  the  Joinder  of  too  many  defend- 
ants in  an  action  founded  on  a  contract  are  in  general  so  im- 
portant, it  is  advisable,  in  cases  where  it  is  doubtful  how  many 
parties  are  liable,  to  proceed  only  against  those  defendants 
who  are  certainly  liable,  in  which  case  non^Joinder  can  only  be 
taken  advantage  of  by  a  plea  in  abatement. 

In  general.  In  the  case  of  a  mere  personal  contractf 
tiie  action  for  the  breach  of  it  cannot  be  brought  against  a  per- 
son to  whom  the  contracting  party  has  assigned  his  interest, 
and  tlie  original  party  alone  can  be  sued. 

There  may,  however,  in  some  cases  be  a  change  of  credit  by 
agreement  between  the  parties,  so  as  to  transfer  the  liability 
from  the  original  contracting  party  to  another,  or  to  one  only 
of  the  original  parties. 

In  the  case  of  tk  Joint  cantrcu^ar^  if  one  of  the  parties  die,  his 
executor  or  administrator  is,  at  law^  discharged  from  liability, 
and  tlie  survivor  alone  can  be  sued,  and  if  the  executor  be  sued, 
he  may  either  plead  the  survivorship  in  bar,  or  give  it  in  evi- 
dence under  the  general  issue,  but  in  equity  the  executor  of 
the  deceased  parly  is  liable,  unless  in  some  instances  of  a 
surety. 

If  the  eontract  ^ere  several,  or  Joint  and  several, 
the  executor  of  the  deceased  may  be  sued  at  law  in  a  separate 
action,  but  he  cannot  be  sued  jointly  with  the  survivor,  be- 
eause  one  is  to  be  charged  de  bonis  testatoria^  and  the  other 
ds  bonis  propriia. 

"When  the  contracting  party  Is  dead,  his  executor  or 
administrator,  or,  in  case  of  a  joint  contract,  the  executor  or 


160  FLEABING8. 

administrator  of  the  8iirviyor,*iB  the  party  to  be  made  defend- 
ant, and  ia  liable,  thoogh  not  expressly  named  in  the  covenant 
or  contract. 

If  the  contract  is  nnder  seal  (or  of  record),  the  heir  of  the 
party  contracting  is  liable  to  an  action  lor  the  breach  of  an 
es^eaa  coYenant  therein,  provided  the  ancestor  expressly  bound 
himself  *'  and  his  heir  "  by  the  deed  or  obligation,  and  pro- 
vided the  heir  have  legal  ^issets  by  descent  from  the  obligor. 

When  the  contracting  party  has  hecome  hankraptf 
and  has  obtained  his  certificate,  he  is,  in  general,  no  longer 
liable  to  be  sned  in  respect  of  any  debt  due  from  him  when  he 
became  bankrupt,  or  of  any  claim  or  demand  which  the  credi- 
tor might  have  proved  under  the  commission. 

By  the  insolvent  act  an  insolvent  complying  with  the 
requisitions  of  the  act  is  to  be  discharged  by  the  court  from 
his  liabilities. 

In  general,  a  feme  covert  cannot  be  sued  alone  at 
law ;  and  when  a  feme  sole,  who  has  entered  into  a  contract, 
marries,  the  husband  and  wife  must  be  jointly  sued. 

When  the  husband  survives  he  is  not  liable  to  be  sued 
in  that  character  for  any  contract  of  the /ems,  made  before 
coverture,  unless  judgment  had  been  obtained  against  him 
and  his  wife  before  her  death ;  if  she  die  before  judgment, 
the  suit  will  abate. 

But  if  the  husband  neglects,  during  her  life,  to  reduce  her 
choses  in  action  into  possession,  the  creditor  may  sue  the  per- 
son who  administers  thereto  for  debts  due  before  her  marriage, 
and  for  rent  accruing  during  the  coverture ;  or,  for  money  due 
upon  a  judgment  obtained  against  husband  and  wife,  hcmay. 
be  sued  alone  as  the  survivor. 

In  ease  the  wife  survive  she  may  be  sued  upon  all  her 
unsatisfied  contracts  made  before  coverture. 

If  the  husband  be  sued  alone  upon  the  contract  of  his  wife 
before  coverture,  and  the  objection  appear  upon  the  face  of 
the  declaration,  the  defendant  may  demur,  move  in  arrest  of 
judgment,  or  bring  a  writ  of  error.  If  the  contract  were  mis- 
described  as  being  that  of  the  husband,  the  plaintilf  would  be 
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nonsiiited  nnderthe  general  issue  at  the  trial,  upon  the  ground 
of  variance  between  the  contract  stated  in  the  declaration  and 
that  proved.  But  if  the  wife  be  sued  alone  upon  her  contract 
before  marriage,  she  most  plead  her  coverture  in  abatement, 
or  a  writ  of  enor  corwoi  nobis  must  be  brought ;  and  the  cover- 
ture in  such  case  cannot  be  pleaded  in  bar,  or  given  in  evi- 
dence upon  the  trial  as  a  ground  of  nonsuit ;  and  if  she  marry, 
pending  an  action  against  her,  it  will  not  abate,  bat  the  plain* 
tiff  may  proceed  to  execution  without  noticing  the  husband. 
Bat  if  A  feme  covert  be  sued  upon  her  supposed  contract,  made 
daring  coverture,  she  may,  in  general,  plead  the  coverture  in 
bar,  or  give  it  in  evidence  under  the  general  issue,  or  under 
non  est  factum^  in  the  case  of  a  deed.  And  if  the  husband 
and  wife  be  improperly  sued  jointly  on  a  contract  after  mar- 
riage, the  action  will  fail  as  to  both. 

ACTIONS  IN  FOBM  EX  BELIGTO.  —  PlalntifCs.  — 
The  action  for  a  tort  must,  in  general,  be  brought  in  the  name 
of  the  person  whose  legaZ  right  has  been  affected,  and  who  was 
legaUy  interested  in  the  property  at  the  time  the  injury  was 
committed. 

A  cestui  que  trusty  or  other  person  having  only  an  equiUMe 
interest,  cannot,  in  general,  sue  in  the  courts  of  common  law 
against  his  trustee,  or  even  a  third  person,  unless  in  cases 
where  the  action  is  against  a  mere  wrong-doer,  and  for  an 
injury  to  the  actual  possession  of  the  cestui  que  trust. 

Many  of  the  rules  and  instances  which  have  been  stated,  in 
respect  to  the  person  to  be  made  the  plaintiff  in  actions  in 
form  ex  cantrtietu^  here  also  govern  and  are  applicable. 

Actions  in  form  ex  delicto  are  for  injuries  to  the  (ibsoltUe  or 
reicUive  rights  of  persons^  or  to  personal  or  real  property,  * 

Witb  respect  to  injnries  to  the  relative  rights  of 
persons,  in  the  case  of  master  and  servant^  the  master  may 
Bue  alone  for  the  battery  of,  or  for  debauching,  his  servant, 
although  they  are  not  related,  where  there  is  evidence  to 
prove  a  consequent  loss  of  service ;  and  a  father  may  sue  for 
the  seduction  of  his  daughter,  although  she  was  married,  pro- 
vided some  loss  of  service  can  be  proved. 
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The  wife,  the  child,  and  the  servant,  having  no  legal  interest 
in  the  person  or  property  of  the  husband,  or  parent,  or  master, 
cannot  support  an  action  for  an  injury  to  them. 

The  action  for  an  injury  to  the  absolute  rights  of 
persons,  as  for  assaults,  batteries,  wounding,  injuries  to  the 
health,  liberty,  and  reputation,  can  only  be  brought  in  the 
name  of  the  party  immediately  injured ;  and  if  he  die,  the 
remedy  determines. 

The  absolute  or  general  owner  of  pereonal  property,  having 
also  the  right  of  immediate  possession,  may,  in  general,  sup- 
port an  action  for  any  injury  thereto,  although  he  never  had 
the  actual  possession. 

An  action  for  an  injury  to  personalty  may  also  be 
brought  in  the  name  of  the  person  having  only  a  special  prop- 
erty or  interest  of  a  limited  or  temporary  nature  therein.  But 
in  this  case  the  general  rule  seems  to  be  that  the  party  should 
have  had  the  actual  possession. 

There  are  cases  in  which  a  party  having  the  hare  possession 
of  goods,  which  is  prirna  facie  evidence  of  property,  may  sue 
a  mere  wrong-doer  who  takes  or  injures  them,  idthoogh  it 
should  appear  that  the  plaintiff  has  not  the  strict  legal 
title,  there  being  no  claim  by  the  real  owner,  and  the  defend- 
ant having  no  right  or  authority  from  him* 

The  person  in  possession  of  real  property  oorpo* 
realj  whether  lawfully  or  not,  may  sue  for  an  injury  com- 
mitted by  a  stranger,  or  by  any  person  who  cannot  establish 
a  better  title ;  and  in  trespass  to  land,  the  person  actually  in 
possession,  though  he  be  only  a  cestui  que  trusty  should  l>e  the 
plaintiff,  and  not  the  trustee.  But  the  rule  is  otherwise  in 
ejectment,  wliich  is  an  action  to  try  the  right,  and  the  fictitious 
demise  must  be  in  the  name  of  the  party  legally  entitled  to  the 
possession,  although  the  beneficial  interest  may  be  in  another, 
and  according  to  the  strict  nature  of  the  right ;  thus,  tenants 
in  common  cannot  join,  but  must  sever  in  separate  demises, 
in  a  declaration  in  ejectment. 

When  two  o^  more  persons  are  Jointly  entitled^  or 
have  A  Joint  legal  interest  in  the  property  affected,  they  must. 
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in  general,  join  in  the  action,  or  the  defendant  may  plead  in 
abatement. 

Several  parties  cannot,  in  general,  sne  jointly  lor  iDJuries  to 
the  |>er8on —  as  for  slander,  battery,  or  false  imprisonment  of 
both — bat  each  must  bring  a  separate  action* 

In  actions  for  injuries  to  j!>erMma^j>ropert^,  joint  tenants  and 
tenants  in  common  most  join,  or  the  defendant  may  plead  in 
abatement;  bat  parties  haying  several  and  distinct  interests 
cannot,  in  general,  join. 

In  actions  for  injuries  to  real  property,  joint  tenants  and 
parceners  must  join  in  real  as  well  as  personal  actions,  or  the 
non-joinder  may  be  pleaded  in  abatement. 

Of  the  consequences  of  non-Joinder  in  actions,  inform 
ex  delicto^  which  are  not  for  the  breach  of  a  contract,  the  rale 
is  that  if  a  party  who  ought  to  be  joined  be  omitted,  the 
objection  can  only  be  taken  by  plea  in  abatement,  or  by  way 
of  apportionment  of  the  damages  on  the  trial,  and  the  defend- 
ant  cannot,  as  in  actions  inform  ex  contractu^  give  in  evidence 
the  non- joinder  as  a  ground  of  nonsuit,  on  the  plea  of  a  gen- 
eral issue,  or  demur,  or  move  in  arrest  of  judgment,  or  sup- 
port a  writ  of  error,  although  it  appears  upon  the  face  of  the 
declaration  or  other  pleading  of  the  plaintiff  that  there  is 
another  party  who  ought  to  have  joined. 

The  eonsequences  of  mis-Joinder.  —  If  Coo  many  per- 
sons be  made  coplaintiffs,  the  objection,  if  it  appear  on 
the  reoord,  may  be  taken  advantage  of,  either  by  demurrer 
in  arrest  of  judgment,  or  by  writ  of  error ;  or  if  the  objec- 
tion do  not  appear  on  the  face  of  the  pleadings,  it  would  be 
a  ground  of  nonsuit  on  the  triaL 

We  have  seen  that  chosea  in  action  ex  contractu  are  not,  in 
general,  assignable  at  law,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name;  the  same  rule  prevails  in  cases  of 
injuries  ex  delicto^  either  to  the  person,  or  to  personal  or  real 
property. 

'When  one  or  more  of  several  parties  Jointly  inter- 
ested in  the  property  at  the  time  the  injury  was  com- 
mitted is  deadf  the  action  should  be  in  the  name  of  the 
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survivor,  and  the  execator  or  administrator  of  the  deceased 
cannot  be  joined,  nor  can  he  sae  separately.  But  if  the  par- 
ties had  separate  interests,  in  respect  of  which  they  might  have 
severed  in  suing,  the  personal  representative  of  the  deceased 
may  maintain  a  separate  action,  provided  the  tart  was  not  of 
such  a  nature  that  it  died  with  the  person. 

We  have  seen  that  the  right  of  action  for  the  breach  of  a 
contract  upon  the  death  of  either  party,  in  general,  survives  to, 
and  against,  the  executor  and  administrator  of  each ;  but  in  the 
case  of  tartB^  when  the  action  must  be  in  form  ex  delicto^ 
for  the  recovery  of  damages,  and  the  plea  not  guilty,  the  rule 
at  common  law  was  otherwise,  it  being  a  maxim  that  custio 
personalia  moritur  cum  persona.  By  statute  this  rule  has  been 
altered  in  relation  to  personal  property^  and  in  favor  of  the 
personal  representative  of  the  party  injured^  but  if  the  action 
can  be  framed  «in  form  ex  contractu^  this  rule  does  not  apply. 

In  the  case  of  injuries  to  the  person^  whether  by 
assault,  battery,  false  imprisonment,  slander,  or  otherwise,  If 
either  party  who  received  or  committed  the  injury  die,  no  action 
can  be  supported,  either  by  or  against  the  executors  or  other 
personal  representatives. 

So,  also,  with  respect  to  injuries  to  real  property,  if  either 
party  die,  no  action  in  form  ex  delicto  could  be  supported 
either  by  or  against  his  personal  representatives.  But  stat- 
utes have  introduced  a  material  alteration  in  the  common 
law  doctrine,  as  well  in  favor  of  executors  and  administra- 
tors of  the  party  injured  as  against  the  personal  repre- 
sentatives of  the  party  injured,  but  respects  only  injuries  to 
personal  and  real  property^  and  subject  to  certain  restrictiona 
as  regards  the  commencement  of  an  action  for  such  injury 
within  a  short  time  after  the  deaths  and  declaring  that  the 
damages  to  be  recovered  from  an  executor  or  administrator 
shall  be  ranlced  or  classed  with  simple  contract  debts. 

In  case  of  bankruptcy^  when  the  injury  consists  in  the 
unlawful  detention  of  any  part  of  the  bankrupt's  reai  or |>sr- 
sonal  property,  the  assignees  may  bring  actions  for  the  purpose 
of  recovering  the  possession  of  value  thereof,  but  for  mere 
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personal  lorfs  to  the  bankrupt  no  right  of  action  passes  to  the 
assignee. 

In  case  of  InsolTency  the  mles  upon  this  subject  appear 
to  be  analogous  to  those  in  case  of  bankruptcy. 

In  fhe  csrse  of  marriage  the  wife,  having  no  legal  in* 
terest  in  the  person  or  property  of  her  husband,  cannot,  in 
general,  Join  with  him  in  any  action  for  an  injury  to  them, 
except  in  an  action  for  a  Joint  malicious  prosecution  of  both, 
in  which  they  may  Join  in  respect  of  an  injury  to  both,  or  the 
husband  may  sue  alone  for  the  injury  to  himself  and  expenses 
of  defense. 

For  injuries  to  fhe  person,  or  to  the  personal  or 
real  property  of  the  wife,  committed  before  the  marriage, 
when  the  cause  of  action  would  survive  to  the  wife,  she  mttst 
join  in  the  action  and  if  she  die  before  Judgment  therein,  it 
win  abate. 

But  in  detinue  to  recover  personal  chattels  of  the  wife,  in 
the  possession  of  the  defendant  before  the  marriage,  perhaps 
the  husband  must  sue  alone,  because  the  law  transfers  the 
property  to  him. 

When  an  injury  is  committed  to  the  person  of  the  wife 
dwing  eoverturej  the  wife  cannot  sue  alone  in  any  case ;  and 
the  husband  and  wife  must  Join  if  the  action  be  brought  for 
the  personal  suffering  or  injury  to  the  wife,  and  in  such  case 
the  declaration  ought  to  conclude  to  their  damage,  and  not 
tiiat  of  the  husband  alone,  for  the  damages  will  survive  to  the 
wife  if  the  husband  die  before  they  are  recovered. 

With  respect  to  personal  property»when  the  cause 
of  action  had  only  its  inception  before  the  marriage,  but 
its  oompletion  afterwards,  as  in  case  of  trover  before  mar- 
riage and  conversion  during  it,  or  of  rent  due  before  mar* 
liage  and  a  rescue  afterwards,  the  husband  and  wife  may 
join,  or  they  may  sever  in  trover  and  trespass.  In  detinue  it 
seems  the  husband  could  sue  alone. 

When  the  cause  of  action  has  its  inception,  as  well  as  com- 
pleti<»i,  after  marriage,  the  husband  must  sue  alone. 

In  real  actions  for  the  recovery  of  the  land  of  the  wlfe«  and 
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in  a  writ  of  waste  thereto,  the  hasband  and  wife  nmst  join, 
but  for  damages  er  a  tort  the  husband  may  sae  alone. 

If  the  hUBband  sorviye,  he  may  maintain  an  action  of 
trespass,  etc.,  for  any  injory  in  regard  to  the  person  or  prop- 
erty of  the  wife  for  which  he  might  have  sued  alone  during 
the  coYerture. 

If  fhe  wife  snrviTe,  any  action  for  a  tart  committed  to 
her  personally,  or  to  her  goods  or  real  property  before  mar- 
riage, or  to  her  personal  or  real  property  during  coverture, 
will  survive  to  her. 

Tbe  consequences  of  a  mistake  in  the  proper  parties  in 
the  case  of  husband  and  wife  seem  to  be  nearly  the  same  in 
actions  in  form  ex  ddieto  as  in  those  ex  cofUractu. 

I>EFBNDANTS.  —  In  penonal  or  mixed  actions,  in  form 
ex  delicto  J  the  person  committing  the  injury,  either  by  himself 
or  his  agent,  is,  in  general,  to  be  made  the  defendant,  but  reaJ, 
actions  can  only  be  supported  against  the  claimant  of  the 
freehold. 

The  general  rule  is  that  all  persons  are  liable  to  be 
sued  for  their  own  tortious  acts,  unconnected  with,  or  in 
disaffirmance  of,  a  contract. 

It  is  a  clear  general  rule  that  eorporatiana  are  liable  to  be 
sued  as  such  in  case  or  trover  for  any  torts  they  may  cause  to 
be  committed,  and  corporations  and  incorporated  companies 
may  be  sued  in  that  character  for  damages  arising  from  the 
breach  by  them  of  a  duty  imposed  by  law. 

An  action  cannot  be  maintained  against  a  judge  or  justice 
of  the  peace,  soiing  judicially  in  a  matter  within  the  scope  of 
his  jurisdiction,  although  he  may  decide  erroneously;  nor 
against  a  juryman,  attorney-general,  or  a  superior  military 
or  naval  officer,  for  an  act  done  in  the  execution  of  their  re- 
spective offices. 

With  resrard  to  Joint  tenants  and  tenants  in  common 
of  realty,  the  general  rule  appears  to  be  that  ejectment  will 
lie  by  one  against  the  other  only  in  the  case  of  an  actual 
ouster ;  and  after  recovery  in  such  action  trespass  for  mesne 
profits  may  be  brought.    So,  trespass  will  lie  where  there  has 
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been  a  total  destraction  of  the  subject-matter  of  the  tenancy 
in  common. 

With  respect  to  a  tenancy  in  common  of  a  chattel, 
the  rule  is  that  one  tenant  in  common  cannot  sue  his  cotenant 
if  he  merely  take  the  chattel  away,  for,  in  law,  •the  possession 
of  one  is  the  possession  of  both,  and  each  has  equally  a  right 
to  take  and  retain  such  possession.  Bat  if  one  of  the  tenants 
in  common  destroy,  misuse  or  spoil  the  chattel,  the  other  may 
maintain  an  action  at  law. 

If  a  third  person  collude  with  one  partner  in  a  firm  to  injure 
the  other  partners  in  their  joint  trade,  the  latter  may  main- 
tain a  joint  action  against  the  person  so  colluding. 

All  persons  who  direct  or  order  the  commission  of  a 
trespass,  or  the  conversion  of  personal  property,  or  assist 
npon  the  occasion,  are,  in  general,  liable  cia  principalSf  though 
not  benefited  by  the  act. 

On  principles  of  public  policy  a  sheriff  Is  -liable  citMy 
for  the  tortious  acts  of  his  under-sheriil  in  the  course  of  the 
execution  of  thehr  duties. 

The  distinctions  with  regard  to  the  liabilities  of  the  owners 
of  caiimala  are  important,  particularly  as  they  affect  the  form 
of  the  action. 

The  owner  of  domestic  or  other  animals  not  naturally 
inclined  to  commit  mischief,  as  dogs,  horses,  oxen,  etc.,  is  not 
liable  for  any  injury  committed  by  them  to  the  person  or  per- 
sonal property  unless  it  can  be  shown  that  he  had  previous 
notice  of  the  animal's  mischievous  propensities,  or  that  the 
injury  was  attributable  to  some  other  neglect  on  \Ab  part;  and 
though  notice  can  be  proved,  the  action  must  be  ecus,  and  not 
IresfNiss. 

The  liability  to  an  action  in  respect  of  real  property  may  be 
for  misfeasance,  or  malfeasance,  or  for  nonfeasance.  In 
these  cases,  the  action  should,  in  general,  be  against  the  party 
who  did  the  act  complained  of,  or  against  the  occupier  and 
not  against  the  owner,  df  the  premises  were  in  possession  of 
liis  tenant,  unless  he  be  covenanted  to  repair. 

An  agent  or  servant,  though  acting  bona  fide  under  the 
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directionB  and  for  the  benefit  of  his  employer,  is  personally 
liable  to  third  persons  for  any  tort  or  trespass  he  may  commit 
in  the  execution  of  the  orders  he  has  receiyed. 

An  Attorney*  acting  bonajide  and  professionally,  may  not 
be  personally  liable  in  cases  where  be  does  not  exceed  the  line 
of  his  duty. 

It  is  an  established  rule  that  an  action  does  not  lie  against 
a  steward,  manager,  or  agent,  for  damage  done  by  the  negli- 
gence of  those  employed  by  him  in  the  service  of  his  principal, 
but  the  principal,  or  those  actually  employed,  alone  can  be 
sued. 

There  are  some  torts  which,  in  legal  consideration, 
may  be  committed  by  several,  and  for  which  a  Joint 
action  may  be  supported  against  all  the  parties.  Thus 
a  joint  action  may  be  brought  against  several  for  a  malicious 
prosecution,  assault  and  battery,  publishing  a  libel,  etc. ;  but 
if  in  legal  consideration  the  act  complained  of  could  not  have 
been  committed  by  severed  persona^  and  can  only  be  considered 
the  tort  of  the  actual  aggressor,  or  the  distinct  tort  of  each,  a 
separate  action  against  the  actual  wrong-doer  only,  or  against 
each,  must  be  brought.  Therefore,  a  joint  action  cannot  be 
supported  against  two  for  verbal  slander,  etc. 

The  consequences  of  mis-Joinder  or  non-Joinder.  — 
If  several  persons  be  made  defendants  jointly  where  the  tort 
could  not^  in  point  of  law,  be  joint,  they  may  demur,  and,  if 
verdict  be  taken  against  all,  the  judgment  may  be  arrested  or 
reversed  on  a  writ  of  error ;  but  the  objection  may  be  aided 
by  the  plaintiffs  taking  a  verdict  against  only  one ;  or,  if  several 
damages  be  assessed  against  each,  by  entering  a  nolleproeequi 
as  to  one  after  verdict  and  before  judgment. 

In  other  cases  where,  in  point  of  fact  and  of  law,  several 
persons  might  have  been  jointly  guilty  of  the  eame  offense^  the 
joinder  of  more  persons  than  were  liable  in  a  personal  or  mixed 
action  in  form  ex  delicto  constitutes  no  objection  to  a  partial 
recovery,  and  one  of  them  may  be  acquitted  and  a  verdict 
taken  against  the  others. 

On  the  other  hand,  if  several  persons  jointly  commit  a  tort, 


PLEADINGS.  169 

the  pUdntUr,  in  general,  has  his  election  to  sue  all  or  some  of 
the  parties  jointly,  or  one  of  them  separately,  because  a  tort 
iSy  in  Us  nature^  a  separate  act  of  each  individaaL 

In  actions  in  form  ex  delicto^  asrainst  one  only,  for  a 
tort  committed  by  several,  be  cannot  plead  the  non-joinder  of 
the  others  in  abatement  or  bar,  or  give  it  in  evidence  under 
the  general  issue ;  for  a  plea  in  abatement  can  only  be  adopted 
in  those  cases  where  regularly  all  the  parties  must  be  joined, 
and  not  where  the  plaintiff  may  join  them  all,  or  not,  at  his 
election. 

This  rule  applies  only  in  actions  for  torts  strictly  uncon- 
nected with  contract. 

A  recovery  against  one  of  several  parties  who  Jointly  com- 
mitted a  tort  precludes  the  plaintiif  from  proceeding  against 
any  other  party  not  included  in  such  action. 

As  in  the  case  of  a  breach  of  a  covenant,  so  in  that  of  torts, 
the  assignee  of  the  estate  is  not  liable  for  an  injury  resulting 
from  any  nuisance  or  wrongful  act  committed  thereon  before 
he  came  to  the  estate ;  but  if  he  continue  the  nuisance  he  may 
be  sued  for  such  continuance. 

At  conunon  law,  upon  the  death  of  the  wrong-doer, 
the  remedy  for  torts  unconnected  with  contracts,  in  general, 
determines ;  and,  until  statutory  provision,  no  action  could  be 
supported  against  the  executor  or  administrator  of  the  party 
who  committed  the  injury.  Many  of  the  preceding  observa- 
tions on  the  rule  actio  personalis  moritur  cum  persona,  in  its 
relation  to  the  death  of  plaintiffs,  are  equally  applicable  to  the 
case  of  the  death  of  the  wrong-doer. 

For  injuries  to  the  person,  if  the  wrong-doer  die 
before  Judgment,  the  remedy  determines,  and  there  is  no 
instance  of  an  action  having  been  supported  for  such  injuries 
against  his  personal  representatives. 

In  general,  also,  no  action  in  form  ex  delicto  could,  before 
statutory  provision,  be  supported  against  an  executor  for  an 
injury  to  personal  property  committed  by  his  testator. 

For  injuries  to  real  property  no  action  in  form  ex  delicto 
could,  in  general,  be  supported  against  the  personal  repre- 
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ientatives  of  the  wrong-doer,  but  a  court  of  equity  will 
frequently  afford  relief  against  tlie  executor  of  the  wrong- 
doer. 

The  bankrupt  act  does  not  contain  any  provteion  ^ni^ling 
a  person  injured  by  any  personal  tort,  committed  by  the  bank- 
rupt before  his  bankruptcy,  to  obtain  remuneration  from  the 
funds  of  the  bankrupt,  which  become  vested  in  the  assignees 
for  the  benefit  of  the  creditors. 

The  same  rule  holds  in  the  case  of  an  insolvent  as  in  the 
instance  of  a  bankrupt  with  regard  to  a  claim  for  damages  for 
a  tort  committed  by  the  insolvent. 

In  case  of  marriage,  action  for  torts  committed  by  a 
woman  before  her  marriage  must  be  brought  against  the  hus- 
band and  wife  jointly.  So,  also,  for  torts  committed  by  the 
wife  during  coverture.  But  the  plaintiff  cannot,  in  the  same 
action,  proceed  also  for  slander  or  other  tort  committed  by 
the  husband  alone ;  nor  can  the  husband  and  wife  be  sued 
jointly  for  slander  by  both. 

The  consequences  of  mistake,  in  the  cases  or  baron  and 
/eme,  are,  if  the  wife  be  sued  alone  for  her  tort  before  or  after 
marriage,  she  must  plead  her  coverture  in  abatement,  and  can« 
not  otherwise  take  advantage  of  it ;  but  if  the  husband  and 
wife  be  sued  jointly  for  torts  of  which  they  could  not  in  law 
be  jointly  guilty,  as  for  slander  by  both,  if  the  objection 
appear  on  the  face  of  the  declaration  the  defendant  may 
demur,  move  in  arrest  of  judgment,  or  support  a  writ  of  error. 

FORMS  OF  ACTIONS. 
It  Is  no  longer  necessary,  as  f  ormerly^  to  state  the 
whole  cause  of  action  and  form  of  complaint  in  the  writ, 
yet  it  is  still  necessary  for  the  practitioner  to  decide  on  the 
proper /orm  of  action  to  be  adopted,  and  to  state  it,  though 
very  concisely,  in  the  writ,  and  which  form  of  action  must 
afterwards  be  adhered  to  in  the  declaration,  or  the  latter  will 
be  set  aside  for  irregularity. 

Actions  are,  from  their  subject-matter,  distinguished  into 
realj  personalj  and  mixed. 
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Beal  actiong  are  for  the  Bpecifle  recovery  of  real 
property  only  and  in  which  the  plaintiff,  then  called  the 
defendant,  claims  title  to  landa,  tenements,  or  hereditaments, 
in  fee-simple,  fee-tail,  or  term  for  life  —  such  as  writs  of  right, 
formedon,  dower,  etc. 

Personal  actions  are  for  the  recovery  of  a  debt  or 
damageSf  for  the  breach  of  a  contract,  or  a  specifio  personal 
chattel,  or  a  satisfaction  in  damages  for  some  injury  to  the 
personal  or  real  property. 

Mixed  actions  partake  of  the  nature  of  the  other 
twOf  the  plaintiff  proceeding  for  the  specific  recoyery  of  some 
real  property,  and  also  for  damages  for  an  injury  thereto. 

Personal  actions  are  in  form  ex  cofOrcii^  —  in  other 
words,  for  breach  of  contract;  or  ex  ddkio^  for  vnranga  uncon- 
nected with  contract. 

Actions  ex  contractOy  or  upon  coTUrcustSj  are  principally: 
asgumpsUy  debt,  covenant^  and  detinue. 

Actions  ex  delicto,  or  for  wrongs^  or  <orto,  are :  coae, 
trover^  replevin^  and  trespass  vi  et  armis. 

ACTIONS  IN  FOBM  EX  CONTRACTU.  —  Assump- 
sit  Is  an  action  for  the  recovery  of  damages  for  the 
non-performance  of  a  parol  or  simple  contract;  or,  in 
other  words,  a  contract  not  under  seal,  nor  of  record.  It  is 
not  sustainable,  however,  unless  there  has  been  an  exjpress 
contract  J  or  unless  the  law  will  imply  a  contrtot. 

It  is  not  judicious  to  adopt  this  form  of  action  where  the 
plaintiff  may  declare  in  tort  in  cases  where,  by  suing  ex  con* 
tradUy  the  right  of  set-off  may  attach. 

The  general  issue  or  most  general  plea  in  this  action  is  non- 
assumpsit. 

Debt  is  an  action  so  called  because  it  Is  a  legal  consid- 
eration for  the  recovery  of  a  debt  eo  nomine  and  In 
nnmero,  and  though  damages  are  in  general  awarded  for  the 
detention  of  the  debt,  in  most  instances  they  are  merely 
nominal. 

It  Is  a  more  extensive  remedy  for  the  recovery 
of  money  than  assumpsit   or   covenant,  for  assumpsit 
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is  not  Biistaiiuible  apon  a  specialty,  and  eooaiaiU  does 
not  lie  upon  a  oontract  not  under  seal;  whereas  dsM  lies 
to  recover  money  due  upon  legal  liabilities,  or  npon 
simple  contracts*  express  or  implied,  written  or  verbal,  and 
npon  contracts  under  seal  or  of  record,  on  statutes  by  a 
party  grieved,  or  by  common  informer,  and  whenever  the 
demand  Is  for  a  som  certain»  or  capable  of  being 
redaced  to  a  certainty. 

Though  debt  lies,  as  a  general  rule,  for  a  sum  certain,  yet 
it  is  the  proper  remedy  for  a  penalty  imposed  by  statute, 
though  the  amount  is  uncertain,  and  is  to  be  fixed  by  the  court 
between  certain  sums. 

The  action  of  debt  cannot  be  supported  for  a  debt 
payable  by  Installments  till  the  whole  of  them  be  dae» 
though  for  rent  payable  quarterly  or  otherwise,  or  for  an 
annuity,  or  on  stipulation  to  pay  a  certain  amount  on  one  day 
and  a  certain  amount  on  another,  debt  lies  on  each  default, 
and  even  where  one  sum  is  payable  by  installments,  if  the 
payment  be  secured  by  a  penalty,  debt  is  sustainable  for  such 
penally. 

Formerly  the  plea  of  the  general  issue  in  this  action  was  nU 
debet.  But  now,  the  actions  of  debt  on  simple  contract,  other 
than  on  bills  of  exchange  and  promissory  notes,  the  defendant 
pleads  "  that  he  never  wa$  indebted  in  manner  and  form  as  in 
the  declaration  alleged,"  etc. ;  in  debt  on  specialty,  the  plea 
denying  the  execution  of  the  deed  set  out  in  the  declaration 
is  non  est  factum;  and  to  debt  on  record,  nul  tid  record. 

Covenant  is  an  action  and  remedy  provided  by  law 
for  the  recovery  of  damages  for  the  breach  of  a  eove- 
nantf  or  contract  under  seal. 

Covenant  and  debt  are  concurrent  remedies  for  the 
recovery  of  any  money  demand  where  there  is  an  express  or 
implied  contract  in  an  instrument  under  seal  to  pay  it ;  but,  in 
general,  debt  is  the  preferable  remedy,  as  in  that  form  of  action 
the  Judgment  is  final  in  the  first  instance  if  the  defendant  do 
not  plead. 

Covenant  is  the  peculiar  remedy  for  the  non-performance 
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of  a  oontraot  made  nnder  seal  where  the  damages  are  onliqui- 
dat«d  and  depend  in  amount  on  the  opinion  of  the  jury,  in 
which  case  neither  debt  nor  cusumpsU  can  be  supported. 

The  usual  plea  in  this  action  is  performance  with  lea/ve^  eta 

]>et!nae  is  the  actioiif  and  only  remedy  by  suit 
at  lawy  for  the  recovery  of  a  personal  chattel  in 
apeotcy  except  in  those  instances  where  the  party  can  ob- 
tain possession  by  replevying  the  same,  and  by  action  of 
replevin* 

This  action  is  somewhat  peculiar  in  its  nature,  and  it  may 
be  difficult  to  decide  whether  it  should  be  classed  amongst 
forms  of  action  ex  eontractu^  or  should  be  ranked  with  actions 
ex  delicto. 

The  right  to  Join  detlnne  with  debty  and  to  sue  in 
detinue  for  not  delivering  goods  in  pursuance  of  the  terms  of 
a  bailment  to  the  defendant,  seem  to  afford  ground  for,  con- 
sidering it  rather  as  an  action  eso  contractu  than  an  action  of 
tort 

On  the  other  hand,  it  seems  that  detinue  lies,  although  the 
defendant  wrongfully  became  the  possessor  thereof  in  the  first 
instance,  without  any  relation  to  any  contract. 

Thia  action  is  only  sustainable  for  the  recovery  of  a 
speciflc  chattel^  and  not  for  real  property.  The  goods 
for  which  it  is  brought  must  be  distinguishable  from  other 
property,  and  their  identity  ascertainable  by  some  certain 
means,  so  that,  if  the  plaintiff  recover,  the  sheritC  may  be 
able  to  deliver  the  goods  to  him. 

It  seems  to  be  a  general  rule  that  the  plaintiff  must  have  a 
general  or  special  property  in  the  goods  at  the  time  the  aistian 
toos  eommeneed  in  order  to  maintain  detinue. 

The  gist  or  main  point  of  this  action  ia  the  wrong- 
fol  detainer^  and  not  the  original  taking. 

In  pleading  it  is  usual  to  state  that  the  defendant  acquired 
the  goods  by  jUnding,  except  where  he  is  declared  against  as 
a  bailee ;  yet  that  allegation  is  not  traversable,  and  it  was  ob- 
served in  a  case  that,  if  detinue  could  not  be  supported  because 
the  original  case  was  tortious,  a  person  might  be  greatly  in- 
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jnred  and  have  no  adeqnate  remedy ;  for  in  trover  damages 
only  can  be  recoyered,  and  the  tlung  detained  may  be  of  such 
a  description  that  a  judgment  merely  for  damages  would  be  an 
inadequate  satisfaction. 

With  respect  to  the  pleadings  in  this  action,  more  cerkUnty 
is  necessary  in  the  deecription  of  the  chattels  than  in  an  action 
of  trover  or  replevin. 

The  plea  of  the  general  issue  in  this  action  la  nan  deUnet* 

This  action  is  now  .not  much  used,  having  given  place  to 
that  of  trover  in  practice. 

ACTIONS  IN  FORm  EX  DEIilCTO.— Penonal 
actions  in  form  ex  delicto^  and  which  are  principally  for  the 
redress  of  wrongs  unconnected  with  contract,  are :  case,  trover, 
replevin,  and  trespass  vi  et  armU. 

Mixed  actions  are :  ejectment,  waste,  etc. 

If  the  injury  he  forcible  and  occasioned  immedialeily  by  the 
act  of  the  defendant,  trespass  vi  et  armia  is  the  proper  remedy ; 
but  if  the  injury  be  not  in  legal  contemplation /orci&26,  or  not 
direct  and  immediate  on  the  act  done,  but  only  consequential, 
then  the  i^medy  is  by  action  on  the  case. 

Injuries  ex  delicto  are,  in  legal  consideration,  committed 
foithforcej  as  assaults,  batteries,  etc.,  or  without  force^  as 
slander,  etc.  They  are  also  either  immediate  and  direct^  or 
mediate  and  consequential. 

Force  is,  in  legal  consideration,  either  implied  by  law  or 
a^ucU;  force  is  implied  in  every  trespass,  quare  dausum 
fregit. 

The  distinction  is  material ;  an  injury  is  considered  imme- 
dioite  when  the  act  complained  of  itself  nnd  not  merely  a  conse- 
quence of  that  act,  occasions  the  injury. 

But  where  the  damage  or  injury  ensued  not  directly  from 
the  act  complained  of,  it  is  termed  consequential  or  mediate, 
and.  cannot  amount  to  a  trespass. 

Where  the  act  occasioning  an  injury  is  unlawful,  the  intent 
of  the  wrong-doer  is  immaterial. 

It  is  a  general  rule  that  if  a  party  be  in  the  prosecution  of  a 
legal  act  an  action  does  not  lie  for  an  injury  resulting 
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from  an  inevitable  or  unavoidable  accident  which 
occars  without  any  blame  or  default  on  his  part. 

Action  on  the  case  lies^  generally,  to  recover  dam- 
ages for  torts  not  committed  with  force,  actual  or 
Implied;  or,  having  been  occasioned  by  force  where  the 
matter  affected  was  not  tangible,  or  the  injory  was  not 
immediate  bnt  consequential,  in  which  cases  trespass  is  not 
sustainable. 

Case  is  the  proper  remedy  for  an  injury  to  the  absolutB 
rights  of  persons —  not  immediate,  but  consequential ;  also  for 
injuries  to  the  rekUvve  rights  of  persons,  except  where  really 
committed  with  force,  when  trespass  is  the  proper  remedy. 

For  injuries  to  personal  property,  not  committed  with 
force,  or  not  immediate,  or  where  the  plaintiff's  right  thereto 
is  in  reversion,  ease  is  also  the  proper  remedy. 

Where  there  is  an  express  promise,  and  a  legal  obligation 
results  from  it,  then  the  plaintiif 's  cause  of  action  is  most 
accurately  described  in  assumpsU^  in  which  the  promise  is 
stated  as  the  gist  oi  the  action. 

But  where,  from  a  given  state  of  facts,  the  law  raises  a  legal 
obligation  and  a  consequential  damage,  there,  although  as* 
sumpsU  may  be  maintainable  upon  a  promise  implied  by  law 
to  do  the  act,  still  an  action  on  the  case,  founded  in  tort, 
is  the  more  proper  form  of  action,  in  which  the  plaintiff,  in  his 
declaration,  states  the  facts  out  of  which  the  legal  obligation 
arises,  the  obligation  itself,  the  breach  of  it,  and  damage 
resulting  from  that  breach. 

Where  injuries  to  real  property  corporeal  are  immediate, 
and  committed  on  the  land,  etc.,  in  the  possession  of  the 
plaintiff,  the  remedy  is  trespass ;  but  where  the  injury  is  not 
immediate,  but  consequential,  or  where  the  plaintiff's  property 
Is  only  in  reversion,  and  not  in  possession,  the  action  should 
be  in  case. 

The  plea  in  this  action  is  principally  the  general  issue  not 

yviZty. 

Action  of  trover,  or  conversion j  was,  in  its  origin,  an 
aetion  of  trespass  on  the  case  for  the  recovery  of  damages 
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against  a  person  who  had/owid  goods  and  refused  to  delhrer 
them,  on  demand,  to  the  owner,  but  converted  them  to  his  own 
nse,  from  which  word,  Jhiding  (trover),  the  remedy  is  called 
an  action  of  trover. 

The  injury  lies  in  the  conTersion  and  deprivation  of  the 
plaintiff's  property,  which  is  the  gist  of  the  action,  which 
action  is  for  the  recovery  of  damages  to  the  extent  of  the 
valae  of  the  thing  converted. 

The  object  and  result  of  the  snit  are  not  the  recovery  of  the 
thing  itself,  which  can  only  be  recovered  by  action  of  detinne 
or  replevin. 

Lord  Mansfield  thns  defines  this  action:  *^  Inform  it  (i.  e., 
the  trover)  is  a  fiction ;  in  substance  it  is  a  remedy  to  recover 
the  value  of  personal  chattels  wrongfully  converted  by  an* 
other  to  his  own  use." 

The  action  is  confined  to  the  conversion  of  goods 
or  personal  chattels. 

To  support  this  action  the  plaintiff  must,  at  the  time  of  the 
conversion,  have  had  a  complete  property^  either  general  or 
special  in  the  chattel,  and  also  axAual  possession^  or  the  right 
to  the  immediate  possession  of  it. 

In  the  case  of  a  conversion  by  wrongfully  taking,  it  is  not 
necessary  to  prove  a  demand  and  refusal ;  proof  of  the  wrong- 
ful act  is  sufficient  to  establish  the  conversion,  but  a  demand 
and  refusal  are  necessary  in  some  casesy  as  where  the  defend- 
ant became,  in  the  first  instance,  lawfully  possessed  of  the 
goods,  etc. 

For  a  wrongful  taking  of  goods  trover  is,  in  general,  a  con- 
carrent  remedy  with  trespass ;  but  the  converse  does  not  hold, 
for  trover  may  often  be  brought  where  trespass  cannot. 

The  general  issue  in  this  action  is,  not  guilty. 

Action  of  replevin  is  that  whereby  the  owner  of  goods, 
unjustly  taken  and  detained  from  him,  may  regain  possession 
thereof  through  the  medium  of,  and  npon  application  to,  the 
sheriff,  upon  giving  him  security  to  prosecute  an  action  against 
the  person  who  seized.    It  is  principally  used  in  cases  of  dis- 
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tress,  bat  it  seems  that  it  may  be  brought  in  any  case  where 
the  owner  has  goods  taken  from  him  by  another. 

This  action  Is  of  two  sorts:  in  the  detinet,  where 
goods  are  still  detained  by  the  person  who  took  them,  to 
recover  the  value  and  damages ;  and  in  the  detinnlt*  for  the 
recovery  of  damages  only,  for  the  taking  of  the  goods,  and 
for  the  detention  till  the  time  of  the  replevy,  and  not  the 
value  of  the  goods  themselves.    The  former  is  now  obsolete. 

Replevin  can  only  be  supported  for  taking  personal  chattels, 
and  not  for  taking  things  attached  to  the  freehold,  and  which 
are,  in  law,  considered  fixtures,  and  cannot  be  delivered  to 
the  distrainor  upon  a  writ  of  retomo  habendo. 

To  support  replevin  the  plaintiff  must,  at  the  time  of  the 
caption,  have  had  either  the  general  property  in  the  goods 
taken  or  a  special  property  therein. 

If  the  plaintiff  has  not  the  immediate  right  of  possession, 
replevin  cannot  be  supported,  but  the  party  must  proceed  by 
an  action  on  the  case. 

In  order  to  maintain  replevin  the  plaintiff  must  prove  either 
a  tortious  taking,  or  a  tortious  detention  of  the  property 
replevied. 

The  general  issue  in  this  action  is  non-cepUy  but  under  this 
the  defendant  cannot  dispute  the  plaintiff's  property,  which 
must  be  denied  by  a  special  plea. 

Action  of  trespass  only  lies  for  injuries  committed  with 
force,  and,  generally,  only  for  such  as  are  immediate,  and  the 
intention  of  the  wrong-doer  is,  in  general,  Immaterial  in  this 
action. 

The  term  trespass^  in  its  most  extensive  signification, 
includes  every  description  of  toron^,  on  which  account  an 
action  on  the  case  has  been  usually  called  '^  trespass  on  the 
case,''  bat  technically  it  signifies  an  injury  committed  vi  et 
armis. 

The  difference  between  an  action  of  trespass  and  an  action 
on  the  case  is  that  in  the  former  the  plaintiff  complains  of  an 
immediate  wrong,  and  that  in  the  latter  of  a  wrong  that  is  the 
consequence  of  another  act. 

12 
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The  gl8t  of  this  action  is  the  injury  to  the  possession^ 

and  the  general  rule  is  that  unless  at  the  time  the  injury  was 
committed  the  plaintiff  was  in  actual  possession,  trespass  can- 
not be  supported,  and  though  the  title  may  come  in  question, 
yet  it  is  not  essential  to  the  action  that  it  should. 

Actual  and  exclusive  possession  without  a  legal  title  is  suf- 
ficient against  a  wrong- doer,  or  a  person  who  cannot  make  out 
a  title,  prima  facie  entitling  him  to  the  possession,  or  show  any- 
right  or  authority  from  the  real  owner. 

No  action  will  lie  against  a  judge  for  what  he  does  judi- 
cially ^  though  it  were  done  maliciously ;  at  least  he  would  not 
be  liable  in  trespass  in  such  case.  But  when  an  inferior  court 
is  guilty  of  an  eascess  of  jurisdiction,  or  has  no  jurisdiction  over 
the  subject-matter,  trespass  may  be  supported  for  anything 
done  under  such  proceeding. 

The  want  of  jurisdiction  in  a  court  rendering  a  judgment 
renders  the  Judgment  coram  non  judice  and  void,  and  the 
magistrate  and  all  others  concerned  in  enforcing  the  judgment 
would  be  trespassers. 

The  general  issue  in  this  action  is,  not  guilty. 

Action  of  ejectment  lies  for  the  recovery  of  the  posses- 
sion of  real  property,  in  which  the  lessor  of  the  plaintiff  has 
the  legal  interest  and  a  possessory  right,  not  barred  by  the 
statute  of  limitation.  It  is  not  a  real  action,  nor  a  mere 
personal  action,  but  is  what  is  termed  a  mixed  action,  partly 
for  the  recovery  of  the  thing  or  property  itself,  and  partly  to 
recover  damages,  which,  in  general,  are  merely  nominal,  but 
in  some  cases  between  landlord  and  tenant  such  damages  are, 
in  effect,  the  full  amount  of  the  mesne  profits  up  to  the  time 
of  trial. 

Ejectment  is  an  action  founded  in  fiction,  being  brought 
in  the  name  of  a  nominal  plaintiff,  whose  supposed  right  to 
the  possession  is  founded  on  a  supposed  demise  made  to  him 
by  the  party  or  parties  really  entitled  to  the  possession  of  the 
property. 

The  action  cannot  be  commenced  until  the  real  plaintiff's 
right  of  entry  has  accrued. 
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Mere  noisiiial  dfonages  and  costs  only  being  reooverable  in 
this  action,  in  order  to  complete  the  remedy  for  damages  when 
the  possession  has  been  long  detained,  an  action  of  trespass 
for  the  mesne  profits  must,  in  general,  be  brought  after  the 
recovery  in  ejectment. 

With  respect  to  the  title^  a  party  having  a  right  of  entry, 
whether  his  title  be  in  fee-simple,  fee*tail,  or  in  copyhold,  or 
for  life,  or  years,  may  support  an  action  of  ejectment ;  bat 
the  right  of  possession  must  be  of  some  duration  and  exclu- 
sive ;  hence  it  cannot  be  supported  where  a  party  has  merely 
a  license  to  use  land,  or  for  a  standing  place,  etc. 

The  general  role  governing  this  action  is  that  the  lessor 
of  the  plaintiff  must  recover  upon  the  strength  of  his  ovon  tiUe^ 
and,  of  coarse,  he  cannot  in  general  found  his  claim  upon  the 
insufficiency  of  the  defendant's,  for  possession  gives  the  de- 
fendant a  right  against  every  person  who  cannot  show  a  suffi- 
cient and  better  title,  and  the  party  who  would  change  the 
possession  must,  therefore,  first  establish  a  legal  title. 

This  action  is  only  sustainable  for  what^  in  fact, 
or  in  point  of  law,  amounted  to  an  ouster  or  dis- 
possession of  the  lessor  of  the  plaintiff.  But  such  ouster 
may  and  usually  is,  by  merely  holding  over;  and  an  immediate 
tenant  may  be  sued  for  the  holding  over  by  his  under-tenant, 
though  against  his  will. 

If  a  tenant  under-let,  and  at  the  end  of  his  term  his  sub- 
tenant refuse  to  quit,  the  original  lessor  may  support  ejects 
ment  against  both^  and  both  are  liable  to  pay  mesne  profits. 

Action  for  mesne  profit  is,  in /brm,  an  action  of  trespass 
tH  et  armis^  but  in  effect^  to  recover  the  rents  and  profits  of  an 
estate  as  a  satisfaction  to  the  real  plaintiff  for  the  injury  he 
has  sustained  by  being  kept  out  of  possession,  and  the  mesne 
profits,  which,  in  general,  not  being  included  in  the  verdict  in 
the  ejectment,  the  law  has  provided  this  remedy  for  that  in- 
jury *  the  action  of  ejectment,  as  at  present  conducted,  though 
nominally  a  mixed  action,  being  altogether  a  mere  fiction,  it 
being  brought  by  a  nominal  plaintiff  against  a  nominal  defend- 
ant for  a  supposed  ouster,  merely  nominal  damages  are  given. 
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In  general,  any  person  found  in  poMession  after  a 
recovery  in  ejectment,  is  liable  to  the  action  and  it  is  no 
defense  that  he  was  on  the  premises  merely  as  an  agent,  and 
nnder  the  license  of  the  defendant  in  ejectment,  for  no  man 
can  license  another  to  do  an  illegal  act ;  bnt,  generally^  the 
person  against  whom  the  judgment  in  ejectment  has  been 
given  onght  to  be  made  the  defendant  in  this  action. 

Mistake  in  the  form  of  action. —  When  the  objection  to 
the /orm  of  the  action  is  substantial,  and  appears  upon  the  face 
of  the  declaration,  without  regard  to  extrinaie  facts^  it  may  be 
taken  advantage  of  by  demurrer,  or  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error. 

When  the  objection  to  the  form  of  action  does  not  appear 
on  the  face  of  the  pleadings^  it  can  only  be  taken  as  a  ground 
of  nonsuit,  in  which  case  the  defendant  will  be  entitled  to  his 
costs. 

If  by  either  of  these  means  the  plaintiff  fail  In  his  action, 
and  jtldgment  be  given  against  him  for  that  reason,  and  not 
upon  the  merits,  he  is  at  liberty  to  commence  a  fresh  action 
and  the  defendant  cannot  plead  in  bar  the  proceedings  in  the 
first  ineffectual  suit 

Joinder  of  actions.  —  Where  the  plaintiff  has  two  eauees 
ofaction^  which  may  be  joined  in  one  action,  he  ought  to  bring 
one  action  only,  and  if  he  commence  two  actions,  he  may  be 
compelled  to  consolidate  them  and  to  pay  the  costs  of  the 
application* 

The  Joinder  in  action  often  depends  on  the  form  of 
the  action^  rather  than  on  the  sv^ject'inatter  or  cause  of  ac- 
tion;  thus,  in  an  action  against  a  carrier  for  the  loss  of  goods, 
if  the  plaintiff  declare  in  aesumpeit  he  cannot  join  a  count  in 
trover,  as  he  may  if  he  declare  against  him  in  case,  for  the 
joinder  depends  on  the /orm  of  the  action. 

When  the  same  plea  may  be  pleaded,  and  the  same  judgment 
given  on  all  the  counts  of  the  declaration,  or  whenever  the 
counts  are  of  the  same  nature^  and  the  same  judgment  is  to  be 
given  on  them  all,  though  the  pleas  be  different,  as  in  the  case 
of  debt  upon  bond  and  on  simple  contract,  they  may  be  Joined. 
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Perhaps  the  latter  —  that  is,  the  ruUure  of  the  caose  of  action  — 
ia  the  best  test  or  criterion  by  which  to  decide  as  to  the  join* 
der  of  counts.  By  this  rule  we  may  decide,  in  general,  what 
forms  of  action  may  be  joined  in  the  same  declaration. 

It  is  a  general  rule  that  actions  in  form  ex  oontractn 
cannot  be  joined  witii  those  in  form  ex  delicto. 

A  person  cannot  in  the  same  action  join  a  demand  in  hia 
oum  right  and  a  demand  as  representative  of  another,  or  outre 
droit,  nor  demands  against  a  person  on  his  own  liability  and 
on  his  liability  in  his  repreeentative  capacity. 

Blection  of  actions.  —  The  party  injured  frequently  has 
an  election  of  several  remedies  for  the  same  injury,  and  the 
due  exercise  of  this  election  being  of  great  importance,  It  may 
he  useful  to  state  the  principal  points  which  direct  the  choice 
of  several  remedies. 

A  strict  legal  title  'is  essential  to  the  support  of  some 
remedies,  but  in  others  the  plaintiffs  bare  possession  of  the 
property  affected  is  sufficient.  Where  the  title  of  the  plain- 
tiif  may  be  doubtful,  it  is,  in  general,  advisable  to  adopt  the 
latter  description  of  remedy. 

Of  bail  and  process  in  actions  in  form  ex  delicto.  —  In 
casej  trover^  detinue,  and  trespaaa  the  defendant  cannot  be 
arrested  without  a  special  order  of  the  court  or  judge,  audit 
is  not  usual  to  grant  such  order  except  where  there  has  been 
an  outrageous  battery,  or  the  defendant  is  about  to  quit  the 
kingdom ;  therefore,  in  cases  where  it  may  be  material  to  have 
the  secarity  of  baU,  the  action  should,  if  possible,  be  framed 
in  cusumpeit  for  money  had  and  received,  etc.  Where,  how- 
ever, the  defendant  had  been  abready  arrested,  the  form  of 
action  must  correspond  with  the  affidavit,  to  hold  to  bail,  and 
the  form  of  action  stated  in  the  capias  or  other  process. 

The  number  of  parties.  —  We  have  seen  that  in  an 
action  in  form  ex  contractu,  if  a  person  who  ought  to  be  made 
eo-piaintiff  be  omitted,  it  is  a  ground  of  nonsuit,  etc.,  except 
in  the  case  of  executors  and  administrators,  whereas  in  actions 
in  form  ex  delicto  the  non-joinder  of  a  party  who  should  have 
been  a  co-plaintiff  can  only  be  pleaded  in  abatement ;  hence 
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the  latter  form  of  action  is  preferable,  if  it  can  be  adopted, 
where  there  is  reason  to  doubt  who  'should  be  Joined  as  a 
plaintiff. 

Namber  of  the  eanses  In  action.  — Where  the  plaintiff 
has  several  demands  of  a  similar  kind,  recoverable  in  different 
forms  of  action,  he  frequently  may,  and  then  he  ought  to, 
proceed  for  the  whole  in  that  form  of  action  which  will  embrace 
his  various  claims. 

Of  the  defense.  — By  a  judicious  choice  of  the  remedy 
the  defendant  may  be  frequently  precluded  from  availing  him- 
self of  a  defense  which  he  might  otherwise  estabhsh. 

The  venue.  —  In  some  cases  there  may  be  two  or  more 
actions  in  effect  for  the  same  injury,  the  one  loccU  and  the 
other  transitory;  consequently  the  latter  form  of  action  should 
be  adopted  where  it  may  be  advisable  to  tiy  the  cause  out  of 
the  county  where  the  estate  is  situated. 

As  to  the  evidence,  it  is  frequently  more  convenient  that 
the  action  should  be  trespass  than  case,  because,  if  laid 
in  trespass,  no  nice  points  can  arise  upon  the  evidence 
by  which  the  plaintiff  may  be  defeated  upon  the  form  of 
the  action,  as  there  may,  in  many  instances,  if  case  be 
brought.  Very  often  the  form  of  action,  by  driving  the 
defendant  to  plead  more  specially,  may  narrow  the  plaintiff's 
evidence. 

Of  costs.  —  In  actions  in  form  ex  contractu  the  plaintiff  is, 
in  general,  entitled  to  full  costs. 

The  Judgment  and  execution.  —  The  action  of  debt  is 
frequently  preferable  to  assumpsit  or  covenant,  because  the 
judgment  in  debt  by  nil  dicit^  etc. ,  is,  in  general,  final,  and 
execution  may  be  issued  immediately  without  the  expense  and 
delay  of  a  writ  of  inquiry.  Replevin  or  detinue  is  preferable 
to  trover  when  it  is  important  to  obtain  the  goods  themselves. 

The  circumstance  of  a  party  having  elected  one  of  several 
remedies  by  action  will  not,  in  general,  preclude  him  from 
abandoning  such  suit,  and,  after  having  duly  discontinued  it* 
he  may  adopt  any  other  remedy. 

The  plaintiff  cannot,  in  general,  oring  a  fresh  species   of 
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aetion  for  the  same  cause  whilst  the  former  is  depending,  or 
after  it  has  been  determined  by  a  verdict. 

PLEADING  m  GENERAL. 

PleadiniT  is  the  statement  in  a  logical  and  legal  form  of  the 
facts  which  constitute  the  plaintiff's  cause  of  action  or  the 
defendant's  ground  of  defense. 

The  grand  object  contemplated  by  the  system  is  the 
production  of  a  certain  and  material  issue  between  the.parties 
upon  some  important  part  of  the  sub|eot-matter  of  dispute 
between  them. 

the:  facts  necessary  to  be  stated.— 

In  general,  whatever  eireumstanees  are  necessary 
to  constitute  the  cause  of  complaint^  or  the  ground  of 
def  ense^  must  be  stated  in  the  pleadings,  and  all  beyond 
Is  surplusage ;  facts  only  are  to  be  stated,  and  not  arguments 
or  inferences,  or  matters  of  law ;  in  which  respect  the  plead- 
ings at  law  differ  materially  from  those  in  equity. 

There  are  some  facts  of  such  a  public  or  general  nature  that 
the  courts  ex  officio  take  notice  of  them,  and  which,  conse- 
quently, ought  not  to  be  unnecessarily  stated  in  pleading; 
such  are  public  matteis  relating  to  the  King  and  to  Parlia- 
ment, public  statutes  and  the  facts  which  they  recite,  eccle- 
siastical, civil,  and  marine  laws,  common  law  rights  and 
duties,  and  general  customs,  days  of  the  week,  etc.,  on  which 
particular  days  fall,  the  divisions  of  the  country  into  counties, 
etc.,  the  meaning  of  English  words  and  terms  of  art  according 
to  their  ordinary  acceptation,  of  their  own  course  of  proceed- 
ings, the  privileges  they  confer  on  their  officers,  etc. 

Where  the  law  presumes  a  factf  or  it  is  necessarily 
implied,  it  need  not  be  stated. 

Where  the  Jaw  presumes  the  affirmative  of  any  fact,  the 
negative  of  such  fact  m  be  proved  by  the  party  averring  it 
in  pleading. 

Illec^dily  In  a  transaction  is  never  presumed;  on  the 
contrary,  everything  is  presumed  to  have  been  legally  done 
till  the  contrary  is  proved. 
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It  is  a  general  rale  of  pleading  that  matter  which  should 
come  more  properly  from  the  other  side  need  not  be 
stated  —  i.  e. ,  it  is  enough  for  each  party  to  make  oat  iiis 
own  case  or  defense. 

Although  any  particular  fact  may  be  the  gist  of  a  party's 
case,  and  the  statement  of  it  indispensable,  it  is  still  a  most 
important  principle  of  the  law  of  pleading  that,  in  alleging  the 
fact,  it  is  unnecessary  to  state  such  circumstances  as  merely 
tend  to  prove  the  truth  of  it.  The  dry  allegation  of  the 
facty  without  detailing  a  variety  of  minute  circum* 
stances  which  constitute  the  evidence  of  it*  will 
suffice. 

The  object  of  the  pleadings  is  to  arrive  at  a  specific 
issue  upon  a  given  and  material  fact,  and  this  is  attained, 
although  the  evidence  of  such  fact  to  be  laid  before  the  jury 
be  not  specifically  developed  in  the  pleading. 

Though  the  general  rule  is  that  facts  only  are  to  be 
stated^  yet  there  are  some  instances  in  which  the  statement 
in  the  pleading  is  valid,  though  it  does  not  accord  with  the 
real  facts,  the  law  allowing  a  fiction,  as  in  the  action  of 
ejectment,  in  which  the  statement  of  the  demise  to  the  nominal 
plaintiff  is  fictitious.  So  in  trover  and  detinue,  the  usual  alle- 
gation  that  the  defendant  found  the  goods  rarely  accords  with 
the  fact,  and  where  the  number,  quantity,  species,  or  value  of 
a  thing,  need  not  be  proved  precisely  as  laid,  it  is  usual  to 
state  a  greater  number  than  really  was  the  case  in  order  to 
admit  of  greater  latitude  in  evidence ;  but  except  in  these  and 
a  few  other  well-known  instances,  established  and  recognized 
in  pleading  for  the  convenience  of  justice,  the  pleading  matter 
known  to  the  party  to  be  untrue  is  censurable. 

The  rule  relating  to  duplicity  or  doubleness  tends  more 
than  any  other  to  the  production  of  a  single  issue  upon  the 
same  subject-matter  of  dispute  —  the  real  object  of  the  science 
of  pleading.  It  precludes  both  parties  from  stating  or  relying 
upon  more  than  one  matter  constituting  a  sufficient  ground  of 
action  in  respect  to  the  same  demand,  or  a  sufficient  defense 
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to  the  same  claim,  or  an  adequate  answer  to  the  precedent 
pleading  of  the  opponent. 

The  plaintiff  cannot,  by  the  common  law  rale,  in  order  to 
aostain  a  single  demand,  rely  upon  two  or  more  distinct  gpronnds 
or  matters,  each  of  which,  independently  of  the  other,  amounts 
to  a  good  cause  of  action  in  respect  of  such  demand.  And 
the  same  count  must  not  contain  two  promises  in  respect  to 
the  same  subject-matter. 

The  defendant  could  not,  in  answer  to  a  single  claim,  rely 
on  several  distinct  answers,  nor  can  he  now  do  so  in  one 
plan. 

At  common  law  the  declaration  may  comprise  several 
counts  upon  different  distinct  demands  of  the  same  nature,  or 
distinct  counts  upon  the  same  claim. 

And  several  distinct  facts  or  allegations,  however  numer- 
ous, may  be  comprised  in  the  same  plea,  or  other  pleading, 
without  amounting  to  the  fault  of  duplicity,  if  one  fact,  or 
some  of  the  facts,  be  but  dependent  upon,  or  be  mere  induce- 
ment or  introduction  to,  the  others,  or  if  the  different  facts 
form  together  but  one  connected  proposition,  or  entire  matter 
or  point. 

To  avoid  any  unnecessary  statement  of  facts,  as 
well  as  prolixity  in  the  statement  of  those  which  may  be 
necessary,  is  of  the  greatest  importance  in  pleading,  as  the 
statement  of  immaterial  or  irrelevant  matter  or  allegations  is 
not  only  censurable  as  creating  unnecessary  expense,  but  also 
frequently  affords  an  advantage  to  the  opposite  party,  either 
by  affording  him  matter  of  objection  on  the  ground  of 
variance,  or  as  rendering  it  incumbent  on  the  party  plead- 
ing to  adduce  more  evidence  than  would  otherwise  have  been 
necessary. 

If  the  matter  unnecessarily  stated  be  wholly  foreign 
and  irrelevant  to  the  cause,  so  that  no  allegation  whatever  on 
the  subject  was  necessary,  it  will  be  rejected  as  surplusage, 
and  it  need  not  be  proved ;  nor  will  it  vitiate  even  on  a  special 
demurrer,  it  being  a  maxim  that  tUile  per  inutUe  non  vUiatur. 

But  if  the  very  ground  of  the  action  be  misstated,  that  will 


186  PLEADINGS. 

be  fatal,  for  then  the  ease  declared  on  is  different  from  that 
whioh  is  proved,  and  the  plaintiff  most  recover  seemuium  atte" 
gata  et  proba/a. 

The  introdnction  of  nnnecessary  words  of  form  will  not 
vitiate  the  rest  of  a  replication  which  is  good. 

Surplusage  Is  never  assigrnable  as  cause  of  demur- 
rer ;  bnt  surplasage,  in  tendering  an  issue  or  in  other  part  of 
pleading^  tending  to  embarrass  the  opponent,  may  be  assigned 
specially  as  canse  of  demurrer. 

The  sr^neral  rule  Is  that  a  pleading  inconsistent  with 
itself,  or  repugnant,  is  objectionable. 

Mode  of  stating  facts.  —  The  principal  rule  is  that  they 
must  be  set  forth  with  certainty. 

Less  certainty  is  requisite  when  the  law  presumes  that  the 
knowledge  of  the  facts  is  more  properly  or  peculiarly  in  the 
opposite  party. 

Where  a  subject  comprehends  multiplicity  of  mat- 
ter and  a  great  variety  of  facts,  there,  in  order  to  avoid 
lixity,  the  law  allows  general  pleading. 

In  general,  pleadings  must  not  be  insensible  or  repugnant, 
nor  ambiguous  or  doubtful  in  meaning ;  not  argumentative, 
nor  in  the  alternative. 

Rules  for  construing  pleadings.  —  It  is  a  maxim  that 
everything  shall  be  taken  most  strongly  against  the  party 
pleading  where  the  meaning  of  the  words  is  equivocal. 

But  the  maxim  must  be  received  with  this  qualification :  that 
the  language  of  the  pleading  is  to  have  a  reasonable  intend- 
ment and  construction,  and  where  an  expression  is  capable  of 
different  meanings,  that  shall  be  taken  which  will  support  the 
declaration. 

The  division  of  pleadings,  or  the  parts  at  pleadings,  are 
arrangeable  under  two  heads :  the  regular  parts  being  those 
which  occur  in  the  ordinary  course  of  a  suit,  and  the  irregtUar 
or  collateral  parts  being  those  whioh  are  occasioned  by  mis- 
takes in  the  pleadings  on  either  side. 

The  regular  parts  of  pleading  are :  first,  the  declaro- 
tion^  or  count;   second,  the  plea;    third,  the   replication; 
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foorth,  the  r^fainder;  fifth,  the  $uT-reJoinder;  sixth,  the  re^ 
huUer;  seventh,  the  wur^ebuUer;  eighth,  pleas  puis  darien 
oantinuanee^  where  the  matter  of  defense  arises  pend^n^  the 
suit. 
The  IrreiTiilar  or  collateral  parts  of  pleadlnir  are: 

m 

first,  demurren  to  any  part  of  the  pleadings  above  mentioned ; 
second,  demurren  to  evidence  given  at  trials ;  third,  bills  of 
exeepticin;  fourth,  pleas  in  scire  facias;  fifth  pleas  in  error. 

Tbe  iT^neral  requisites  or, qualities  of  a  plea  are: 
first,  it  must  be  single  and  avoid  duplicity;  second,  it  must  be 
direct  and  positive^  not  argamentative ;  third,  it  most  have 
convenient  certainly  of  timey  place^  and  persons;  fourth,  it 
must  answer  the  plaintifTs  aUegaJtions  in  everything  maieTial; 
fifth,  it  must  be  pleaded  so  as  to  be  capaUe  of  trial. 

The  declaration  is  a  specification,  in  a  methodical  and 
legal  form,  of  the  circumstances  which  constitute  the  plain- 
tiff's cause  of  action^  which  necessarily  consists  of  the  state- 
ment of  a  legal  right — or,  in  other  words,  a  right  recognized 
in  courts  of  law,  not  merely  in  a  court  of  equity  —  and  of  an 
injury  to  such  right,  remediable  at  law  by  action,  as  distin- 
guished from  the  remedy  by  bill  in  equity. 

The  general  requisites  or  qualities  of  a  declaration 
are :  I.  That  it  correspond  with  the  process,  and,  in 
bailahle  actions,  with  the  affidavit  to  hold  to  bail  — 
with  respect  to,  first,  the  names  of  the  parties  to  the  action ; 
secondly,  the  number  of  such  parties ;  thirdly,  the  character 
or  right  in  which  they  sue  or  are  sued ;  fourthly,  the  cause  and 
form  of  action.  II.  That  it  contains  a  statement  of  all 
the  facts  necessary,  in  point  of  law,  to  sustain  the 
action,  and  no  more.  III.  That  these  circumstances  be 
set  forth  with  certainty  and  truth — that  is,  first,  who 
are  the  parties  to  the  suit ;  secondly,  a  time  when  every  mate- 
rial or  traversable  fact  happened  in  personal  actions ;  thirdly, 
9k  place  should  be  allied  where  every  material  and  traversable 
fact  occurred ;  fourthly,  it  is  still  more  material  that  certainty 
and  accuracy  be  observed  in  the  m,ore  substantial  parts  of  the 
declaration,  which  state  the  cause  of  action  itself. 
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The  several  parts  and  particular  requisites  of  dec- 
larations are:  first,  the  title  of  the  declaration  as  to  the 
court;  secoDdly,  the  title  of  the  declaration  as  to  the^m^  when 
it  is  filed  or  delivered;  thirdly,  the  venue  in  the  margin; 
fourthly,  the  commencement;  fifthly,  the  body^  according  to 
the  form  of  action  —  e.  g.,  in  aestimpet^  six  points  are  prin- 
cipally to  be  attended  to,  namely,  the  inducement^  considerar 
tion^  promiaCj  averm^nta^  breach^  and  damagee;  sixthly,  the 
conclusion;  seventhly,  the  profert  of  deeds,  probates,  letters 
of  administration,  etc. ;  eighthly,  the  statement  of  pledgee  to 
be  discontinued ;  ninthly,  other  mUceUaneoue  points. 

The  cause  of  action  in  every  case  consists  of  three  dif- 
ferent points:  the  righJb^  the  injury ^  and  the  consequent  dam- 
ages. 

The  inducement  in  an  action  of  aeeumpeU  is  in  the  nature 
of  a  preamble,  stating  the  circumstances  under  which  the  con- 
tract was  made,  or  to  which  the  consideration  has  reference. 

The  consideration  stated  should  appear  to  be  UgaUy 
sufficient  to  support  the  promise  for  the  breach  of  which  the 
action  is  brought. 

In  declaring  upon  hiUs  of  exchange  and  promissory  notes^ 
and  some  other  legal  liabilities,  the  mere  statement  of  the  lia- 
bility which  constitutes  the  consideration  is  sufficient ;  but  in 
other  cases  of  simple  contracts  it  is  necessary  that  the  decla- 
ration should  disclose  a  consideration,  which  may  consist  of 
either  benefit  to  the  defendant  or  detriment  to  the  plaintiff,  or 
the  promise  will  appear  to  be  nudum  pactum^  and  the  declara- 
tion will  be  insufficient. 

An  executed  consideration  consists  of  something  past 
or  done  before  the  making  of  the  promise. 

Executory  considerations  are  those  to  be  yet  performed, 
the  promise  having  been  made,  or  the  thing  done. 

Concurrent  considerations  occur  in  the  case  of  mutual 
promises,  and  partake  of  the  nature  of  the  preceding  two. 
The  plaintiff's  promise  is  executed^  but  the  thing  which  he  has 
engaged  to  perform  is  execvlory^  as  in  promises  to  marry,  etc.. 
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Contlniiliig  considerations  are  saoh  as  are  executed  in 
part  only. 

The  three  last  classes  are  sufficient  to  support  a  contract 
but  void  for  other  reasons. 

Oreca  accuracy  is  required  in  the  statement  of  the  cansideror 
tiony  which,  in  an  action  of  assumpsitj  forms  the  basis  of  the 
contract,  and  if  any  error  appear  to  have  been  made  in  de- 
scribing it,  the  consequence  will  be  that  the  whole  contract  is 
misdescribed. 

When  7io  ecnaideration  is  stated  in  the  declaration,  or  when 
that  which  is  stated  is  dearly  insufficient  or  tUegcdf  the  defend- 
ant may  either  demur,  or  move  in  arrest  of  judgment,  or  sap- 
port  a  writ  of  error. 

The  perfection  of  pleading  consists  in  combining 
brevity  with  the  requisite  certainty  and  precision. 

The  contract  must  be  stated  correctly,  and  if  the  evidence 
differ  from  the  statement  the  whole  foundation  of  the  action 
fails,  because  the  contract  is  entire  in  its  nature,  and  must  be 
proved  as  laid.  In  this  respect  there  is  a  material  distinction 
between  the  statement  of  torts  and  of  contracts,  the  former 
being  divisible  in  their  nature,  and  the  proof  or  part  of  the 
tort  or  injury  being,  in  general,  sufficient  to  support  the 
declaration. 

A  contract  or  written  instrument  should  be  stated 
according  to  its  legal  effect.  The  party  is  not  compelled 
to  follow  the  precise  form  of  words  in  which  the  contract 
was  made;  it  suffices  if  he  states  its  true  legal  effect  and 
operation. 

Averment  signifies  a  positive  statement  of  facts  in  opposi- 
tion to  argument  or  inference. 

Variance  is  a  disagreement  or  difference  between  two 
points  of  the  same  legal  proceeding,  which  ought  to  agree.  It 
is  between  the  writ  and  declaration,  or  the  allegation  and  the 
proof. 

The  common  counts  in  assumpsit  are :  the  indebitatus 
count,  the  quantum  meruit^  the  quantum  val^ati  and  the 
account  stated. 
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In  actions  for  torts  or  wrongs  the  declaration  should 
state  the  mcUter  or  thing  affected,  the  plaintiff's  right  thereto, 
the  injury^  and  the  damages  sustained  by  the  plaintiff. 

In  actions  brought  for  injuries  to  real  property ^  the  qualUy 
of  the  realty,  as  whether  it  consists  of  houses,  lands  or  other 
corporeal  hereditaments,  should  be  shown. 

In  actions  for  injuries  or  taking  away  ^oocb  or  chattels^  It  is, 
in  general,  necessary  that  their  quality^  qtuintity  or  number^ 
and  value  or  price,  be  stated. 

In  trover,  trespass,  and  case,  damages  only  being  recovera- 
ble, less  detail  is  required  than  in  detinue  and  replevin, 
for  by  these  latter  forms  of  action  the  plaintiff  can  claim  or 
recover  the  goods  themselves. 

In  personal  actions,  damages  are  the  gist  of  the 
suit ;  in  real  actions,  the  right  or  title  forms  the  prominent 
subject  of  inquiry. 

In  an  action  on  the  casey  founded  on  an  express  or  implied 
contract  J  the  declaration  must  correctly  state  the  contract  ^  or  the 
particular  duty  or  consideration  from  which  the  liability 
results  and  on  which  it  is  founded ;  and  a  variance  in  the  de- 
scription of  a  contract^  though  in  an  action  ex  delictOj  may  be 
as  fatal  as  in  an  action  in  form  ex  contractu. 

Injuries  ex  delicto  are  either  committed  with  or  without 
/brce,  and  are  immediate  or  consequential;  they  may  also  arise 
from  malfeasance,  misfeasance,  or  non-feasance. 

In  some  actions  the  scienter — i .  e.,  the  intent  —  being  ma- 
terial, must  be  alleged  and  proved. 

In  general,  when  the  act  occasioning  damage  is  in 
itself  unlawfuly  without  any  other  extrinsic  circumstance, 
the  intent  of  the  wrong-doer  is  immaterial,  in  point  of  law, 
though  it  may  enhance  the  damages. 

In  an  action  ex  delicto,  upon  proof  of  part  only  of  the 
injury  cAargred,  the  plaintiff  will  be  entitled  to  recover  j^ro  tantOf 
provided  the  part  which  is  proved  afford,  per  se^  a  sufficient 
cause  of  action ;  for  torts  are,  generally  speaking,  divisible. 

The  statement  of  the  time  of  committing  injuries  ex 
delicto  is  seldom  material ;  it  may  be  proved  to  have  been 
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oommitted  either  on  a  day  anterior  or  sabsequent  to  that  stated 
in  the  declaration. 

The  plcuse  is  only  material  in  local  actions,  or  where  the 
precise  situation^  or,  rather,  description  of  the  land,  houses, 
etc.,  is  particularly  stated,  as  in  trespass  and  replevin. 

Damages  are  either  general  or  special.  —  Q«neral 
damages  are  such  as  the  law  impliea  or  presumes  to  have 
accrued  from  the  wrong  complained  of.  Special  damages 
are  such  as  redUy  took  place  and  are  not  implied  by  law. 

PresiUDiptioiis  of  law  are  not,  in  general,  to  be  pleaded 
or  averred  as  facts. 

In  the  case  of  libel  or  slander,  great  care  must  be  taken  in 
setting  out  the  partiadar  libeUoiia  maUers  or  loorda  complained 
of.  The  libel  itself,  or  slanderous  words,  must  be  set  out  in 
haec  verba^  or  as  uttered. 

The  claim  of  conusance  or  cognizance  of  a  suit  is 
defined  to  be  an  intervention  by  a  third  person^  demanding 
judicature  in  the  cause  against  the  plaintiff,  who  has  chosen 
to  commence  his  action  out  of  the  claimant's  court. 

It  is  in  form  a  question  of  Jurisdiction  between  the  two 
courts,  and  not  between  the  plaintiff  and  defendant,  as  in  the 
case  of  a  plea  to  the  jurisdiction,  and,  therefore,  it  must  be 
demanded  by  the  party  entitled  to  conusance,  or  by  his  repre- 
sentative. 

A  plea  to  the  jurisdiction  must  be  pleaded  in  person,  but  a 
claim  of  conusance  may  be  made  by  attorney. 

Defense  is  defined  to  be  the  denial  of  the  truth  or  validity 
of  the  complaint,  and  does  not  merely  signify  a  Justification. 

Oyer  is  a  prayer  or  petition,  recited  or  entered  into  in 
pleading,  that  the  party  may  hear  le&d  to  him  the  deed,  etc., 
stated  in  the  pleadings  of  the  opposite  party,  and  which  deed 
is  by  intendment  of  law  in  court  when  it  is  pleaded  with  a 
profert. 

Imparlancoy  in  its  most  general  signification,  means  time 
given  by  the  court  to  either  party  to  answer  the  pleading  of 
his  opponent,  as  either  to  plead,  reply,  rejoin,  etc.,  and  is 
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said  to  be  nothing  else  bat  the  continuance  of  the  cause  till  a 
further  day. 
PliBAS  BIIiATOBY  AJTD  PLEAS  PEBEMPTOBY 

constitute  the  general  diTision  of  pleas. 

Dilatory  pleas  are  to  the  Juriadidion^  to  the  disabilUy  of 
the  persafiy  to  the  courU  or  dedaroitian^  and  to  the  torit,  the 
three  last  being  generally  termed  |>Zea«  in  abatement. 

Pleas  to  the  Jurisdiction. — Where  the  oourt  has  no 
jurisdiction  at  common  law,  or  it  has  been  taken  away  by  act 
of  Parliament,  such  want  of  jurisdiction  may,  in  general,  be 
pleaded  in  bar^  or  giren  in  evidence  under  the  general  issue 
and  is  not  properly  the  subject  of  a  plea  in  abatement. 

In  all  pleas  to  the  jurisdiction  of  the  superior  courts,  it 
must  be  shown  that  there  is  another  court  in  which  justice 
may  be  effectually  administered;  for  if  there  be  no  other 
mode  of  trial,  that  alone  would  give  the  superior  oourt  juris- 
diction. 

Peremptory  pleas  are  those  which  lead  to  an  issue 
which  settles  the  dispute,  and  are  called  pleas  in  ba/r  of  the 
action* 

Pleas  in  abatement.  —  Whenever  the  subject-matter  of 
the  plea  of  the  defense  is  that  the  plaintiff  cannot  maintain 
a/ny  action  ai  any  time^  whether  present  or  future  in  respect 
of  the  supposed  cause  of  action,  it  may,  and  usually  must,  be 
pleaded  in  bar;  but  the  matter  which  merely  defeats  the 
present  proceeding,  and  does  not  show  that  the  plaintiff  is/or- 
ever  concluded,  should,  in  general,  be  pleaded  in  abatement. 

Pleas  in  abatement  are  divided  into  those  relating  — 

I.  To  the  disability  of  the  person  sning  or  being  sued,  as 
ri.  Of  the  plaintiff ; 
\  2.  Of  the  defendant, 
n.  To  thecoant  or  declaration. 
III.  To  the  writ,  viz. : 

1.  To  the  form  of  the  writ,  viz. : 
r  1.  Matter  apparent  on  the  face  of  it. 
\2,  Matter DBHORS. 

2.  To  the  action  of  the  writ. 

As  pleas  in  abatement  do  not  deny,  and  yet  tend  to  delay, 
the  trial  of  the  merits  of  the  action,  great  accuracy  and  pre- 
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•ision  are  required  in  framing  them.    They  should  be  certain 
to  every  intent,  and  be  pleaded  without  any  repugnance. 

As  dilatory  pleas  rarely  affect  the  merits  of  the  suit,  and 
object  mere  matter  of  form,  they  constitute  an  exception,  to  the 
general  principle  of  pleading —  that  a  plea  must  either  traverse 
or  confess  and  avoid  the  alleged  cause  of  action. 

Pleas  in  bar  go  to  the  merits  of  the  case,  and  deny  that  the 
plaintiff  has  any  cause  of  action. 

They  are  of  two  kinds,  as  well  in  action  on  contracts  as  for 
torts,  viz.:  first,  they  deny  that  the  plaintiff  ever  had  the 
cause  of  action  complained  of ;  or,  secondlyf  they  admU  that 
he  once  had  a  cause  of  action,  but  insist  that  it  no  longer  eub' 
sietSj  having  been  determined  by  some  aiibsequent  matter. 
They  are  also  either  to  a  whole  or  to  a  part  of  the  declaration. 

The  tme  object  of  pleading  is  to  apprise  the  adverse 
party  of  the  ground  of  defense,  in  order  that  he  may  be  pre- 
pared to  contest  it,  and  not  be  taken  by  surprise. 

It  is  well  settled  that,  in  an  action  for  a  libel  or  slanderous 
words,  the  defendant  cannot,  under  the  general  issue,  give  in 
evidence  the  truth  of  the  matter,  or  any  part  of  it,  even  in 
mitigation  ofdamagesj  but  must  Jastify  specially. 

It  is  a  matter  of  prudence,  depending  on  the  facts  of  each 
case,  whether  or  not  to  plead  a  j  notification. 

Pleas  in  bar  must  either  deny  or  confess  and  avoid  the 
matter  alleged  in  the  plaintiff's  declaration.^ 

It  is  a  general  rule  at  common  law  that  matters  in  mitiga- 
tion of  damages,  etc.,  which  cannot  be  specially  pleaded,  may 
be  given  in  evidence  under  the  general  issue. 

The  general  issue  or  general  plea  is  what  denies  at 
once  the  whole  declaration  without  offering  special  matter. 

18 
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Analytical  table  of  the  defenses  to  actions  on  con- 
tracts not  under  seal,  the  sub-divisions  being  nearly  the 
same  in  each  form  of  action : 

I.  Deny  that  there  ever  was  cause  for  action. 
1.  Deny  that  a  sufficient  contract  was  ever  made. 

1.  That  no  contract  was.  Id  fact,  made. 

2.  Incompetency  of  plaiatiff  to  be  contracted  with. 
Plaintiff  an  alien  enemy  at  time  of  contract. 

8.  Defendant  incapable  of  contract. 
1.  Infancy. 

3.  Lunacy,  DmnkennesSi  etc. 
8.  Coverture. 

4.  Duress. 
il  Insufflclency  of  consideration. 

{1.  Inadequacy  of  conBlderation. 
2.  niegallty  of  consideration^  vis. : 
At  common  law»  and 
By  diflCerent  statutes. 
6.  Contract  obtained  by  fraud. 

6.  The  act  to  be  done  Illegal  or  Impossible. 

7.  The  form  of  contract  insufficient. 


1.  At  common  law. 


\2,  By  statute. 

As  statute  against  frauds. 
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t  8.  No  sufficient  stanip. 

2.  Admit  a  sufficient  contract,  but  show  that  before  breach 
there  was 

1.  A  release. 

2.  Parol  discharge. 
8.  Alteration  in  terms  of  contract  by  consent. 

4.  Non -performance  by  plaintifE  of  a  condition  precedent, 

5.  Performance,  payment,  etc.  [alteration,  etc. 

6.  Contract  became  illegal  or  impossible  to  perform. 
II.  Admit  that  there  was  no  cause  of  action,  but  avoid  it  by  show- 
ing subsequent  or  other  matter. 

Plaintiff  no  longer  entitled  to  sue. 

1.  An  alien  enemy. 

2.  AtUinted. 
8.  Ootlaw. 
4.  A  bankrupt,  insolvent  debtor,  etc. 

2^  Defendant  no  longer  liable  to  be  sued. 

1.  A  certified  bankrupt. 

2.  An  insolvent  debtor. 
Debt  recoverable  only  in  a  court  of  conscience. 

4.  Cause  of  action  discharged. 

1.  By  payment* 

2.  Accord  and  satisfaction. 
8.  Foreign  attachment. 

4.  Tender. 

5.  Account  stated  and  negotiable  security  taken  by  plaintiff. 

6.  Arbitrament. 

7.  Former  recovery. 

8.  Higher  security  given. 

9.  A  release. 

10.  Statute  of  limitations* 

11.  Set-off. 
6.  Plea  by  executor,  etc. 

Matter  of  estoppel  must  be  specially  pleaded  as  such* 


" 
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In  framing  a  special  plea  it  is  also  necessary  to  consider 
whether  the  defendant  is  under  terms  of  pleading  iasucMy. 

An  issuable  plea  is  a  plea  in  chief  to  the  merits  upon 
which  the  plaintiff  may  take  issue  and  go  to  trial  on  a  general 
demurrer  for  some  defect  in  substance. 

A  plea  in  abatement  is  not  an  issuable  plea. 

In  every  species  of  CLssumpsU  all  mctUers  in  coitfession  and 
avoidance  shall  be  specially  pleaded. 

The  general  qualities  of  a  plea  in  bar  are : 

First.  That  it  be  adapted  to  the  nature  and  form  of  the 
action,  and  also  be  conformable  to  the  count. 

Secondly.  That  it  answer  all  which  it  assumes  to  answer, 
and  no  more. 

Thirdly.  That  it  deny  or  admit  and  avoid  the  facts ;  and 
herein  of  giving  color  and  of  pleas  amounting  to  the  general 
issue. 

Fourthly.  That  it  be  single. 

Fifthly.  Certain. 

Sixthly.  Direct  and  positive,  and  not  argumentative. 

Seventhly.  Capable  of  trial. 

ISghthly.  True ;  and  herein  of  sham  pleas. 

Pleas  in  bar,  unlike  pleas  in  abatement,  offer  matter  which 
is  a  conclusive  answer  or  defense  to  the  action  upon  the 
merits.  They  are  divisible  into  pleas  of  traverse  or  denialj 
and  pleas  by  way  of  confession  and  avoidance,  as  all  pleas 
in  bar  must  deny  or  eonftss  and  a/void  the  facts  stated  in  the 
declaration. 

Pleas  in  denial  are  either  the  general  issue  in  those  actions 
in  which  so  general  a  traverse  is  admissible  or  they  occur  in 
instances  in  wliich,  there  being  no  general  issue,  as  in  covenant, 
etc.,  some  specific  fact  is  specially  disputed. 

The  principles  of  pleading  and  express  rules  require,  in  gen- 
eral, that  matter  in  confession  and  avoidance  should  be 
specially  pleaded^  and  not  be  given  in  evidence  under  the 
general  issue  or  traverse. 

A  special  plea  amounting  to  the  general  issue  or  general 
plea  is  bad. 
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A  plea  in  oonfeasion  and  avoidance  must  give  color  to  the 
plaintiff. 

To  give  color  is  to  give  credit  for  an  apparent  or  prima 
fi>cie  right  of  action. 

Pleading  is  a  statement  of  facta  and  not  a  statement  of  argn- 
ment ;  it  is,  therefore,  a  rale  that  a  plea  should  be  direct  and 
positive,  and  advance  its  position  of  fact  in  an  absolute  form, 
and  not  by  way  of  rehearsal,  reasoning,  or  atgnment. 

Every  plea  should  be  so  pleaded  as  to  be  capable  of  trials 
and,  therefore,  must  consist  of  matter  otfaet^  the  existence  of 
which  may  be  tried  by  a  Jury  on  an  issue,  or  the  eufficieney  of 
which,  as  a  defense,  may  be  determined  by  the  court  upon 
demurrer  J  or  of  matter  of  record  which  is  triable  by  the  record 
itself. 

Every  plea  should  be  true  and  capable  of  proof,  for,'  as  it 
has  been  quaintly  said :  '*  Truth  is  the  goodness  and  virtue  of 
pleading,  as  certainty  is  the  grace  and  beauty  of  if 

Sliam  pleading — that  is,  the  pleading  of  matter  known 
by  the  party  to  be  false,  for  the  purpose  of  delay  or  other  un- 
worthy object  —  has  always  been  considered  a  very  culpable 
abuse  of  Justice,  and  has  often  been  censured  and  set  aside 
with  costs. 

The  rules  which  prevail  in  the  constmotion  and 
allowance  of  a  plea  in  bar  are :  ftrst,  that  it  is  to  be  con- 
strued most  strongly  against  the  defendant;  secondly,  that  a 
general  plea,  if  bad  in  part,  is  bad  for  the  whole;  thirdly, 
that  surplusage  will  not,  in  general,  vitiate. 

If  an  allegation  is  capable  of  two  meanings,  that  exposition 
shall  be  adopted  which  will  support,  not  that  which  will  destroy, 
the  pleading. 

Pleas  by  several  defendants.  — In  general,  when  the 
defense  is  in  its  nature  Joint,  eeverai  defendants  may  Join  in 
the  same  plea,  or  they  may  sever  without  committing  fault  of 
duplicity  in  pleading ;  and  one  defendant  may  plead  in  abate- 
ment, another  in  bar,  and  the  other  may  demur. 

A  plea  which  is  bad  in  part  is  bad  in  toto. 

The  plaintiff  may,  in  an  action  in  form  ex  delicto^  against 
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several  defendants,  enter  a  nolle  prosequi  as  to  one  of  them, 
bat  in  actions  in  form  ex  eorUractu^  unless  the  defense  be 
merely  in  the  pereonal  discharge  of  one  of  the  defendants,  a 
noUe  prosequi  cannot  be  entered  as  to  one  defendant  without 
discharging  the  others,  for  the  cause  of  action  is  entire  and 
indiyisible. 

Pleas  of  eet-ofC.  —  In  actions  upon  simple  contracts  or 
specialties  for  the  payment  of  money^  the  defense  frequently 
is  a  cros8*demand  for  a  debt  due  from  the  plaintiff  to  the  de- 
fendant* At  common  latOj  and  independently  of  the  statutes 
of  set>off,  a  defendant  is,  in  general,  entitled  to  retain  or 
claim,  by  way  of  deduction^  all  just  allowances  or  demands 
accruing  to  him,  or  payments  made  by  him,  in  respect  of  the 
same  transaction  or  account,  which  forms  the  ground  of  action ; 
but  before  the  statutes  of  set-off,  where  there  were  cross-de^ 
mands  unconnected  with  each  other ^  a  defendant  could  not,  in 
a  court  of  law,  defeat  the  action  by  establishing  that  the 
plaintiff  was  indebted  to  him,  even  in  a  larger  sum,  than  that 
sought  to  be  recovered,  and  relief  could  only  be  obtained  in  a 
court  of  equity. 

Some  of  the  principal  rules  upon  the  subject  of 
setK>fC  are  that  the  debt  sued  for,  and  that  sought  to  be  set 
off,  should  be  mutual  debts,  and  due  to  each  of  the  parties 
respectively  in  the  same  right  or  chara^er. 

The  statutes  speak  merely  of  mutual  de&to,  consequently  the 
demand  of  each  party  must  be  in  the  nature  of  a  debt^  so  that 
a  set-oft  is  excluded  in  all  actions  ex  delicto^  and  it  cannot  be 
admitted  even  in  actions  ex  contractu  if  the  claim  of  either 
party  be  for  uncertain  or  unliquidated  damages* 

It  has  been  held  that  a  debt  of  inferior  degree  cannot  be  set 
off  against  one  of  a  higher  degree. 

The  debt  attempted  to  be  set  off  must  be  completely  due  and 
in  arrear  at  the  time  the  action  uxu  commenced^  and  a  legal  and 
subsisting  debt,  not  barred  by  the  statute  of  limitations. 

BBPIilCATIONS.  —  Before  the  plaintiff  replies  or  demurs 
to  the  plea  he  should  consider  whether  or  not  he  may  treat  it 
as  a  nullity  and  sign  judgment. 
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If  the  plea  does  not  profess  to  answer  the  whole  action,  and 
leave  a  part  onanswered,  the  plaintiff  should  sign  Judgment 
protanto. 

If  the  plea  properly  conclude  **  to  the  country/'  etc.,  in 
QStumpsU^  as  well  as  in  other  actions,  the  replication  may  add 
the  common  ttmilUer  —  i.  e.,  *'  doth  the  like/'  etc.,  or^  if  the 
plea  cendude  with  a  verification,  may  deny  the  alleged  matter 
of  defense,  or  may  confess  and  avoid  it  by  applying  neio 
tnotter. 

The  eonclnsion  to  a  special  plea  may  be  to  the  ootm- 
try^  as  thus :  **  and  this  the  plaintiff  prays  may  be  inquired  of 
by  the  country,"  etc.,  or  with  a  verification,  thus:  ^*  and  this 
the  plaintiff  is  ready  to  verify." 

When  the  plea  concludes  to  the  country  the  replication  oon« 
sists  either  of  the  common  or  special  similiter. 

The  common  similiter  is:  *'  and  the  plaintiff  doth  the  like.*' 

The  special  similiter  is:  ^'  and  the  plaintiff,  and  as  to  the 
said  pleas  of  the  defendant,  by  him  first  and  secondly  above 
pleaded,  and  whereof  he  hath  put  himself  upon  the  country, 
doth  the  like." 

The  parts  of  a  replication  to  a  plea  containiiis^  new 
matter  are:  first,  the  commencement;  secondly,  the  body; 
and,  thirdly,  its  conclusion. 

The  commencement  in  such  case  professes  wholly  to 
deny  the  effect  of  the  defendant's  plea. 

The  body  shows  the  ground  on  which  that  denial  is 
founded. 

The  conclusion  is  either  to  the  country  or  to  the  record, 
if  it  merely  deny  the  plea ;  but  if  the  replication  contains  new 
mcUter^  it  should  conclude  with  a  verification  and  a  prayer  that 
judgment  be  awarded  in  the  plaintiff's  favor. 

The  body  of  the  replication  contains  matter  of  estoppel^  a 
tra/verse  or  denial  of  the  plea,  a  confession  and  avoidance  of  it, 
or,  in  the  case  of  an  evasive  plea,  a  new  assignment. 

There  is  no  real  distinction  between  traverses  and 
denials ;  they  are  the  same  in  substance. 

Any  pleading  by  which  the  truth  of  the  opponent's  aU^^- 
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ttoB  is  disputed  is  termed  a  pleading  by  way  of  traverse  or 
deniaL 

The  first  object  of  pleading  being  to  bring  the  point  in  dis- 
pute between  the  parties,  at  as  early  a  stage  of  the  caose  as 
possible,  to  an  issue  or  point  which  is  not  muUifarious  or  com^ 
fdexj  the  issue  must,  in  general,  be  single;  but  this  single 
paint  may  consist  of  several  facts  if  they  be  dependent  and 
connected. 

A  party  may  traverse  and  deny  any  material  and  issuable 
all^ation  in  his  opponent's  pleading. 

But  if  an  allegation  in  the  opposite  pleading  be  altogether 
immaterial^  it  cannot  be  traversed,  otherwise  the  object  of 
pleading,  viz.,  the  bringing  the  parties  to  an  issue  upon  a 
matter  or  point  decisive  of  the  merits,  would  be  defeated* 

It  is  also  a  most  material  rule  upon  this  subject  that  a 
traverse  should  be  taken  on  m4Uter  of  fact  —  not  mere  matter 
of  conclusion  of  law. 

The  traverse  should  also  be  on  some  affirmative  m^atter^  and 
not  put  in  issue  a  negative  allegation,  nor  too  largcj  nor  yet 
too  narrow^  so  as  to  prejudice  the  defense. 

In  general,  a  traverse,  denial,  or  allegation,  should  be  so 
framed  as  to  be  divisible^  and  entitle  the  party  pleading  to 
recover  |iro  tanto  if  he  prove  part  of  the  allegation. 

BepUcations  denying  a  particular  fact  or  facts  are, 
in  point  of  form^  of  three  descriptions:  Jirsty  the  plaintiff  pro- 
tests some  fact  or  facts,  and  denies  the  other,  concluding 
to  the  country ;  or,  secondly ^  he  at  once  denies  the  particular 
fact  intended  to  be  put  in  issue,  and  concludes  to  the  coun- 
try ;  or,  thirdly i  formally  traverses  a  particular  fact,  and  con- 
cludes with  a  verification. 

It  is  a  rule  that  every  pleading  is  taken  to  confess  such 
traversable  matter  of  /act  alleged  on  the  other  side  as  it  does 
not  traverse. 

It  is  a  general  rule  that  there  cannot  be  a  traverse  after  a 
traverse  where  the  first  was  material  and  of  matter  necessarily 
alleged. 

The  general  rule  is  that  a  replication  mi^  confess  and  avoid 
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w  traverse  the  matter  stated  in  the  plea;  and«  In  thla  respeot, 
a  replication  resembles  a  plea. 

New  assignment  is  a  more  minute  and  circumstantial 
manner  of  rC'Stating  the  cause  of  action,  or  some  part  thereof, 
alleged  in  the  declaration,  in  consequence  of  the  defendant 
having,  through  mistake  or  design,  omitted  to  answer  it  in  his 
plea.  It  is  a  kind  of  replication  in  the  nature  of  a  new 
declaration. 

The  object  of  a  new  assignment  is  to  correct  an 
error  in  the  plea,  and  to  aver  that  the  defendant  has  omitted 
to  answer  the  whole  or  a  part  of  the  true  ground  of  complaint. 

New  assignments  are  principally  confined  to  the  action  of 
trespass,  as  it  rarely  becomes  necessary  to  new-assign  in  any 
other  form  of  action. 

The  conclusion  of  a  new  assignment  must  be  with  a  verifi- 
cation, in  order  that  the  defendant  may  have  an  opportunity 
of  answering  it. 

A  new  assignment,  being  in  the  nature  of  a  new  dec- 
laration, and  dismissing  the  previous  pleading  from  consider- 
ation, so  far  as  respects  the  matter  newly  assigned,  the  defend- 
ant should  plead  to  it  precisely  as  to  a  declaration,  either  by 
denying  the  matter  newly  assigned  by  the  plea  of  not  guilty, 
etc.,  or  by  answering  it  by  a  special  plea  of  matter  of  justifi- 
cation ;  and  he  may  plead  several  pleas. 

To  the  plea  or  pleas  to  the  new  assignment  the  plaintiff 
should  reply  precisely  as  to  pleas  to  a  declaration,  and  if  the 
plea  be  such  as  would  require  a  new  assignment,  if  pleaded  to 
a  declaration,  the  plaintiff  should  again  new-assign  to  such 
plea. 

The  conclusions  of  replications,  in  point  of  farm^ 
should  either  be  to  the  country  or  with  a  verification. 

It  is  an  established  rule,  applicable  to  every  part  of 
pleading  subsequent  to  the  declaration,  that  when  there  is  an 
affirmative  on  one  side  and  a  negative  on  the  other,  or  vice 
versa,  the  conclusion  should  be  to  the  country,  although  the 
affirmative  and  negative  be  not  in  express  words,  but  only 
tantamount  thereto. 
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It  is  a  general  role  that  when  new  matter  is  alleged  in  a 
replication,  it  sboald  conclude  with  an  averment  or  verification, 
in  order  to  give  the  defendant  an  opportunity  of  answering  it. 

The  qualities  of  a  replicatioiiy  in  a  great  measure, 
resemble  those  of  a  plea,  viz. :  firaty  that  it  must  answer  so 
much  of  the  plea  as  it  professes  to  answer,  and  that  if  bad  in 
part  it  is  bad  for  the  whole ;  secondly ^  that  it  must  be  conform- 
able to,  and  not  depart  from,  the  count ;  thirdly ^  that  it  must 
present  matter  of  estoppel^  or  must  traverse  or  confeea  and  avoid 
the  plea ;  fourthly ^  that,  like  a  plea,  it  should  be  certain,  direct, 
positive,  and  not  argumentative,  and  also  that  it  be  triable ; 
fifthly i  that  it  must  be  single. 

It  is  a  settled  rule  that  the  replication  must  not  depart  from 
the  allegations  in  the  declaration  in  any  material  matter. 

A  departure  in  pleading  is  said  to  be  when  a  party  quits 
or  departs  from  the  case  or  defense  which  he  has  first  made, 
and  has  recourse  to  another ;  it  occurs  when  the  replication 
or  rejoinder,  etc.,  contains  matter  not  pursuant  to  the  decla- 
ration or  plea,  etc.,  and  which  does  not  support  and  fortify  it. 

The  only  mode  of  taking  advantage  of  a  departure  is  by 
demurrer,  which  may  be  either  general  or  special ;  and  if  the 
defendant  or  the  plaintiff,  instead  of  demurring,  take  issue 
upon  the  replication  or  the  rejoinder  containing  a  departure, 
and  it  be  found  against  him,  the  court  will  not  arrest  the 
judgment. 

If  the  plaintiff  do  not  dispute  and  cannot  avoid  the  fa,cta 
stated  in  the  plea,  but  contends  that  their  legal  operation  is 
sufiicient  to  defeat  the  action,  he  mast  demur  to  the  plea. 

The  replication  most  not  be  doable  —  that  is,  contain 
two  answers  to  the  same  plea. 

When  a  replication  or  a  plea  in  bar  in  replevin  concludes  to 
the  couniryy  the  defendant  can  only  demur,  or  add  the  com- 
mon HmUitery  which  is,  ''and  the  defendant  doth  the  like,'* 
and  it  is  material  that  the  defendant  should  take  care  that  the 
HmUUer  be  added,  for  otherwise  he  cannot  move  for  judg- 
ment, as  in  case  of  a  nonsuit. 

A  rejoinder  is  the  defendant's  answer  to  a  replication. 


202  FLEADING8. . 

and  i8|  in  general,  governed  by  the  same  roles  as  those  which 
affect  pleas,  with  this  additional  quality:  that  it  most  auppart^ 
and  not  depart  from,  the  plea. 

Sar-reJotnderSf  rebatters,  and  snr-rebntters  seldom 
occur  in  pleading,  and  are  governed  by  the  same  rules  as 
those  to  which  the  previous  pleading  of  the  party  adopting 
them  is  subject. 

Issue  is  defined  to  be  a  single,  certain,  and  material  point, 
issuing  out  of  the  allegations  or  pleadings  of  the  plaintiff  and 
defendant,  though  in  common  acceptation  it  signifies  the  entry 
of  the  pleadings  themselves. 

An  issue  is  either  in  law^  upon  a  demurrer,  or  in  fad^ 
when  the  matter  is  triable  by  the  court  upon  ntU  tiel  record^ 
or  a  jury  upon  pleadings  concluding  to  the  country.  The 
term  '*  issue"  is  proper  where  only  one  plea  has  been  pleaded, 
and  though  it  be  applied  to  several  counts  and  issue  is  joined 
upon  such  plea.  An  issue  should,  in  general,  be  upon  an 
affirmcUive  and  a  negative^  and  not  upon  two  affirmatives.  It 
should  also  be  upon  a  single  and  a  certain  pointy  and  its  prin- 
cipal quality  is  that  it  must  be  upon  a  material  point. 

An  informal  issae  is  where  a  material  allegation  is 
traversed  in  an  improper  or  artificial  manner. 

Repleader. — When  an  issue  is  i*mm€UeriaZ  the  court  will 
award  a  repleader  if  it  will  be  the  means  of  effecting  substan* 
tial  justice  between  the  parties,  but  not  otherwise. 

In  repleader — i.  e.,  to  plead  again «- the  parties  must 
begin  again  at  the  first  fault  which  occasioned  the  immaterial 
issue ;  thus,  if  the  declaration  be  insufficient,  and  the  bar  and 
replication  are  also  bad,  the  parties  must  begin  de  novOy  but  if 
the  bar  be  good,  and  the  replication  ill,  at  the  replication. 

Where  the  plea  is  good  in  form,  though  not  in 
fact,  or,  in  other  words,  if  it  contain  a  defective  title,  or 
ground  of  defense  by  which  it  is  apparent  to  the  court  by  the 
defendant's  own  showing  that  in  any  way  of  putting  it  he  can 
have  no  meritSy  and  the  issue  joined  thereon  be  found  for  him, 
there,  as  the  rewarding  of  a  repleader  could  not  mend  the 
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case,  the  court,  for  the  sake  of  the  pUdntill,  wUl  at  once  ^ve 
Jodgment  non  obstante  veredicto. 

But  where  the  defect  is  not  so  mach  in  the  title 
as  in  the  manner  of  stating  it*  and  the  issue  joined 
thereon  is  immaterial,  so  that  the  court  knew  not  for  whom  to 
give  judgment,  whether  for  the  plaintilf  or  defendant,  then, 
for  the  more  satisfactory  administration  of  justice,  they  will 
award  a  repleader. 

A  judgment  nxm  obstante  veredicto  is  always  upon  the  meritSy 
and  never  granted  but  in  a  very  clear  case ;  a  repleader  is 
upon  the  form  and  rnanner  of  pleading. 

When  matter  of  defense  had  arisen  after  the  com- 
mencement of  the  suit,  it  could  not  be  pleaded  in  bar  of 
the  action  generally j  but  must,  when  it  had  arisen  before  plea 
or  conttnnance,  be  pleaded  as  to  tliejkrther  maintenance  of 
the  suit,  and  when  it  had  arisen  after  plea,  and  before  replica- 
tion, or  after  issue  joined^  then  puis  darien  continuance. 

It  any  matter  of  defense  has  arisen  after  an  issue  in  fatit 
has  been  joined,  or  after  a  joinder  in  demurrer,  it  may  be 
pleaded  by  the  defendant,  as  that  the  plaintiff  has  given  him 
a  release,  or  that  the  plaintiff  is  a  bankrupt,  etc.  And  if  the 
defendant  became  bankrupt  and  obtained  his  certificate  after 
issue  joined,  he  should  plead  this  defense  jpuis  darien  con- 
timcance. 

So  it  may  be  pleaded  in  abatement  that  a  /erne  sole  plaintiff 
has  married,  or,  in  an  action  by  an  administrator,  that  the 
plaintiff's  letters  of  administration  had  been  revoked,  puis 
darisn  conliuicanoe,  etc. 

Pleas  of  this  kind  are  either  in  abatement  or  in  bar. 

A  plea  puit  darien  continuance  is  not  a  departure  from,  but 
is  a  waiver  of,  the  first  plea,  and  no  advantage  can  afterwards 
be  taken  of  it,  nor  can  even  the  plaintiff  afterwards  proceed 
thereon. 

The  courts  will  sometimes  set  aside  a  plea  puis  darien  con- 
HmuaiMM  when  it  is  manifestly  fraudulent  and  against  the  justice 
of  the  case. 

DBMUBBIiBS.  —  When  the  declaration,  plea,  or  repli- 
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oation,  eto.,  appears  on  the  /ace  of  Uf  and  without  reference 
to  extrinsic  matter,  to  be  defective,  either  in  substance  or 
form,  the  opposite  party  may,  in  general,  demur. 

Demurrer  has  been  defined  to  be  a  declaration  that  the 
party  demurring  '^  will  go  no  further,''  because  the  other  h^s 
not  shown  sufficient  matter  against  him  that  he  is  bound  to 
answer. 

Where  the  pleading  is  defective  in  eubetanoe  it  is  advisable, 
in  general,  to  demur,  because  the  party  succeeding  thereon  is 
entitled  to  costs ;  but  where  the  judgment  is  reversed  in  error, 
no  costs  are  recoverable. 

A  demurrer  admits  the  facte  pleaded,  and  merely  refers 
the  question  of  their  legal  sufficiency  to  the  decision  of  the 
court. 

Demurrers  are  either  general  or  special;  general* 
where  no  particular  cause  is  alleged ;  speelalf  when  the  par- 
ticular imperfection  is  pointed  out  and  insisted  upon  as  the 
ground  of  demurrer ;  the  former  will  suffice  when  the  pleading 
is  defective  in  euhetance^  and  the  latter  is  requisite  where  the 
objection  is  only  to  the  form  of  pleading. 

A  demurrer  is  either  to  the  wlMe^  or  to  a  part  oniy^  of  a 
declaration* 

In  point  of  form  no  precise  words  are  necessary  in  a  de- 
murrer ;  and  a  plea,  which  is  in  substance  a  demurrer,  though 
very  informal,  will  be  considered  as  such ;  and  it  is  a  general 
rule  that  there  cannot  be  a  demurrer  to  a  demurrer. 

A  party  should  not  demur  unless  he  be  certain  thaf  his  own 
previous  pleading  is  substantially  correct  i  for  it  is  an  estab- 
lished rule  that,  upon  the  argument  of  a  demurrer,  the  court 
wiU,  notwithstanding  the  defect  of  the  pleading  demurred  to, 
give  judgment  against  the  party  whose  pleading  was  first 
defective  in  substance;  for,  on  demurrer,  the  court  will  con- 
sider the  whole  record,  and  give  judgment  for  the  party  who 
thereon  appears  to  be  entitled  to  it. 

DEFECTS  IN  PLEADING  are  aided  or  cured  without 
any  actual  amendment^  viz. :  first,  by  pleading  over ;  secondly. 
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by  itUendmeni  or  preBwnpHon  after  verdict;  and  thirdly  by  tbe 
staitUes  of  Jeofails. 

Pleading  over  is  to  answer  the  def  ecUTe  pleading  in  such 
a  manner  that  an  omission  or  informality  therein  is  esopreaely 
or  impliedly  sapplied,  or  rendered  formal  or  intelligible. 

Intendment  after  verdict  is  a  dootrine  founded  on  the  eom- 
mon  IcMo,  independent  of  any  statutory  enactments ;  the  gen- 
eral principle  npon  which  it  depends  appears  to  be  that  where 
there  is  any  defect  or  omission  in  pleading,  whether  in  au&- 
stance  or /orm,  which  wonld  have  been  a  fatal  objection  upon 
demurrer,  yet^  if  the  issue  joined  be  such  as  necessarily  re- 
quired on  the  trial  proof  of  the  facts  so  defectively  stated  or 
omitted,  and  withott  which  it  is  not  to  be  presumed  that*either 
the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect  or  omission  is  cured  by  the 
verdict. 

The  main  role  on  the  subject  of  intendment  is  that  a 
verdict  will  aid  a  defective  statement  of  title,  but  will  never 
assist  a  statement  of  a  defective  title  or  cause  of  action. 

Cored  by  verdict  is  an  expression  signifying  that  the  court 
will,  qfter  a  verdict,  presume  or  intend  that  the  particular 
thing  which  appears  to  be  defectively  stated  or  omitted  in  the 
pleading  was  duly  proved  at  the  trial. 

THE  SCIENCE  OF  PLEADING  was  no  doubt  de- 
rived from  Normandy.  The  use  of  stated  forms  of  pleading 
is  not  to  be  traced  among  the  Anglo-Saxons.  Pleading  was 
cultivated  as  a  science  in  the  reign  of  Edward  I.  The  object 
of  pleading  is  to  ascertain,  by  the  production  of  an  issue,  the 
subject  for  decision. 

I.  The  roles  which  tend  simply  to  the  prodoction 
are: 

(a.)  That  after  declaration  the  parties  must,  at  each  stage, 
demur  or  plead,  either  by  way  of  traverse  or  by  way  of  con- 
fession and  avoidance ;  and  as  to  the  nature  and  property  of 
pleadings  in  general,  without  reference  to  their  being  by 
traverse,  or  by  confession  and  avoidance,  the  properties  are : 
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That  every  pleading  most  be  an  answer  to  the  whole  of 
what  it  adversely  alleged. 

That  every  pleading  is  taken  to  oonfess  snch  traversable 
matters  alleged  on  the  other  side  as  it  does  not  traverse,  bat 
dilatory  pleas  and  pleas  by  estoppel  are  exceptions,  as  also  a 
new  assignment. 

(b.)  That,  upon  a  traverse,  issue  must  be  tendered. 

(o.)  That  an  issue  well  tendered  mast  be  accepted. 

II«  The  rule  whicli  tends  to  secure  the  materiality 
of  the  issue  Is : 

(a.)  That  all  pleadings  mast  contain  matters  pertinent  and 
material ;  for  a  traverse  must  not  be  taicen  of  an  immaterial 
point,  and  a  traverse  must  be  neither  too  large  nor  too 
narrow. 

III.  The  rules  which  tend  to  produce  singleness  or 
unity  in  the  Issue  are: 

(a.)  That  pleadings  must  not  be  doable. 

(b.)  But  it  is  allowable  both  to  plead  and  to  demur  to  the 
same  matter  by  leave  of  the  courts  or  a  judge. 

IV«  The  rules  which  tend  to  produce  certainty  or 
particularity  in  the  issue  ares 

(a.)  That  the  pleadings  must  have  certainty  of  place 

(b.)  That  the  pleadings  must  have  certainty  of  time. 

(c.)  That  the  pleadings  must  specify  quality,  quantity  and 
vftlae. 

(d.)  That  the  pleadings  must  specify  the  names  of  persons 
whether  parties  to  the  suit  or  parties  of  whom  mention  is 
made  in  the  pleading. 

(e.)  That  the  pleadings  must  show  title. 

(f.)  That  the  pleadings  must  show  authority. 

(g.)  That,  in  general,  Whatever  is  alleged  in  pleadings  must 
be  alleged  with  certainty. 

The  rules  which  tend  to  certainty  are  limited  and 
restricted  by  the  following  subordinate  rules: 

It  is  not  necessary  in  pleading  to  state  that  which  is  merely 
matter  of  evidence. 
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It  is  not  necessary  in  pleading  to  state  that  matter  of  which 
the  court  takes  notice  ex  officio. 

It  is  not  necessary  to  state  matter  which  should  come  more 
properly  from  the  other  side. 

It  is  not  necessary  to  allege  circamstances  necessarily  im- 
plied. 

It  is  not  necessary  to  allege  what  the  law  will  presume, 

A  general  mode  of  pleading  is  allowed  where  great  prolixity 
is  thereby  avoided. 

A  general  mode  of  pleading  is  often  snfflcient  where  the 
allegation  on  the  other  side  most  reduce  the  matter  to  cer- 
tainty. 

No  greater  particularity  is  required  than  the  nature  of  the 
thing  pleaded  will  conveniently  admit. 

Less  particularity  is  required  when  the  facts  lie  more  in 
the  knowledge  of  the  opposite  party  than  of  the  party  plead- 
ing. 

Less  particularity  is  necessary  in  the  statement  of  the 
matters  of  inducement  or  aggravation  than  iu  the  main  allega- 
tions. 

With  respect  to  acts  valid  at  common  law,  but  regulated 
as  to  the  mode  of  performance  by  statute,  it  is  sufficient  io 
use  such  certainty  of  allegation  as  was  sufficient  before  the 
statute. 

T.  The  mles  wbich  tend  to  prevent  obscurity  and 
oonf  nsion  in  pleading  are: 

(a.)  That  the  pleading  must  not  be  insensible  or  repugnant. 

(b.)  That  the  pleadings  must  not  be  ambiguous  or  doubtful 
in  meaning ;  and  when  two  different  meanings  present  them- 
selves that  construction  shall  be  adopted  which  is  the  more 
unfavorable  to  the  party  pleading. 

(c.)  That  the  pleadings  must  not  be  argumentative. 

(d.)  That  the  pleadings  must  not  be  hypothetical  or  in  the 
alternative. 

(e.)  That  the  pleadings  must  not  be  by  way  of  recital,  but 
must  be  positive  in  their  form. 
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(f . )  That  things  are  to  be  pleaded  acoordimif  to  their  legal 
effect  or  operation. 

(g.)  That  the  pleadings  should  observe  the  ancient  and 
known  forms  of  expression,  as  contained  in  approved  prece- 
dents. 

(h.)  Bat  formal  commencements  and  oonolasions  are  dis- 
pensed with. 

(i.)  That  a  pleading  which  is  bad  in  part  is  bad  altogether. 

TI«  The  rules  which  tend  to  prevent  prolizily  and 
delay  in  pleadinsr  are: 

(a.)  That  there  must  be  no  departure  in  pleading. 

(b.)  That  where  a  plea  amonnts  to  the  general  issue  it 
shoald  be  so  pleaded. 

(c.)  That  sorplasage  is  to  be  avoided. 

Til.  The  other  miscellaneoas  mles  are  i 

(a.)  That  the  declaration  must  be  conformable  to  the  writ. 

(b.)  That  the  declaration  shall  have  its  proper  commence- 
ment, and  shoald  in  condasion  lay  damages  and  allege  pro- 
duction of  suit. 

(c.)  That  pleas  must  be  pleaded  in  due  order. 

(d.)  That  pleas  in  abatement  must  give  the  plaintiff  a 
better  writ  or  declaration. 

(e.)  That  dilatory  pleas  must  be  pleaded  at  a  preliminary 
stage  of  the  suit. 

(f.)  But  pleadings  do  no  longer  conclude  to  the  country,  or 
with  a  verification. 

(g.)  And  profert  of  a  deed  is  dispensed  with. 

(h.)  That  all  pleadings  must  be  properly  entitled. 

(1.)  That  all  pleadings  ought  to  be  true. 

The  order  of  pleadings  at  common  law»  in  all  actions 
except  replevin,  is  as  follows : 

(1.)  Declaration. 

(2.)  Plea. 

(3.)  Replication. 

(4.)  Rejoinder. 

(5.)  Sur-rejoinder. 

(6.)  Rebutter. 


PLEADINGS.  209 

(7.)  Sor-rebatter ;  after  which  the  pleadkigs  have  no  dis* 
tinotive  namesi  for  beyond  this  stage  they  are  very  seldom 
found  to  extend. 

The  pleadings  1,  8,  5,  and  7  emanate  from  the  plaintiff ; 
the  remainder,  from  the  defendant. 

The  pleadings  in  replevin  are  as  follows : 

(1.)  Plaint  or  declaration. 

(2.)  Avowry,  oognizanoe,  or  plea  of  non  eepU. 

(8.)  Plea  in  bar. 

(4.)  Replication,  etc.,  the  ordinary  name  of  each  pleading 
being  postponed  by  one  step. 

The  pleadings  in  equity  are  thus  arranged: 

(1.)  Bill  of  information. 

(2.)  Answer,  plea,  demurrer,  or  disclaimer. 

(3.)  Replication. 

The  pleadings  in  criminal  law  are : 

(1.)  Indictment  or  information. 

(2.)  Plea  or  demurrer. 

(3.)  iStmiZiter  or  joinder. 

The  pleadings  in  ecclesiastical  causes  are: 

(I.)  In  criminal  causes. 

(a.)  The  articles. 

(II.)  The  plenary  causes,  not  criminal. 

(a.)  ThelibeL 

(III.)  In  testamentary  causes. 

(a.)  The  allegation. 

Every  subsequent  plea,  in  all  causes  and  by  whatever  party 
given,  is  termed  — 

(b.)  An  allegation. 

14 
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1.  Before  Code  Pleading  was  adopted,  legal  rights  were 
redressed  in  oommon  law  oonrts,  and  equitable  rights  in  eqnity 
oonrts.  Many  cases  involyed  both  legal  and  equitable  rights 
and  remedies.  But  to  obtain  a  final  settlement  of  rightSi  the 
plaintiff  had  to  file  one  suit  in  the  common  law  courts  and 
another  in  the  equity  courts ;  or  a  defendant  sued  in  a  com- 
mon law  court,  and,  having  an  eqaitable  defense,  had  to  bring 
a  separate  action  in  the  court  of  equity  to  establish  it.  Such 
a  situation  created  delay  in  the  final  settlement  of  cases,  need- 
less expense,  much  confusion,  and  frequently  defeated  the 
ends  of  justice. 

In  1847  the  Legislature  of  New  York  appointed  a  committee 
to  revise  and  reform  the  rules  of  pleading  and  practice. 
David  Dudley  Field  was  the  leading  spirit  of  this  committee, 
and  tlie  code  of  pleading  as  prepared  by  this  committee  has,  in 
course  of  time,  been  substantially  adopted  in  a  large  majority 
of  the  States. 

2.  Code  Pleading  made  the  following  changes  In  the 
systems  of  pleading  theretofore  existing.  It  abolished 
the  distinction  between  actions  at  law  and  suits  in  equity,  and 
the  common  law  and  equitable  forms  used  in  pleading,  and 
created  one  form  of  action  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  of  private  wrongs,  whether 
legal  or  equitable,  or  both,  and  named  this  form  of  action  a 
cMl  action. 

Code  Pleading  has  not  altered  the  common  law  rights  and 
equitable  rights,  or  substantive  oommon  law  and  substantive 
equitable  law,  but  has  merely  abolished  the  old  forms  of 
pleading  such  substantive  rights,  and  substituted  in  their 
stead  the  cMl  aeHon^  so  that  in  the  civil  action  a  plaintiff  may 
unite  in  the  same  complaint  or  petition  several  causes  of 
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acUoni  whether  they  be  saoh  as  were  formerly  denominated 
legal  or  equitable,  or  both.  The  civil  action  in  its  nature 
follows  more  olosely  the  equity  doctrines  of  pleading  than  the 
common  law,  the  former  being  more  liberal  and  less  technical. 
8.  A  plaintiff  may  unite  in  his  civil  action  several 
causes  of  action,  whether  they  involve  legal  rights,  equitable 
rights,  or  both.  But  these  causes  of  action  must  arise  out  of 
(1)  the  same  transaction  or  transactions,  connected  with  the 
same  subject  of  action ;  (2)  contract,  express  or  implied ;  (8) 
injuries,  with  or  without  force,  to  persops  or  property,  or  either ; 
(4),  injuries  to  character;  (5)  claims  to  recover  real  prop- 
erty, with  or  without  damages  for  the  withholding  thereof,  and 
the  rents  and  profits  of  the  same ;  (6),  claims  to  recover  per- 
sonal property,  with  or  without  damages  for  the  withholding 
thereof ;  (7)  claims  against  a  trustee  by  virtue  of  contract,  or 
by  operation  of  law. 

4.  Bnt  the  following  qualifications  are  made  to  these 
rules  of  joining  actions  as  set  out  above :  ( 1),  the  actions 
joined  must  all  belong  to  one  of  these  classes ;  (2),  they  must 
affect  all  parties  to  the  action;  (8),  they  must  not  require 
different  places  of  trial;  and  (4)  they  must  be  separately 
stated,  i.  e.,  each  cause  of  action  joined  must  be  separately 
pleaded  in  fulL 

5.  Code  Pleadings  require  that  every  action  be  prose- 
cuted In  the  name  of  the  real  party  In  Interest,  except 
in  the  case  mentioned  later.  Every  action,  wliioh  is  assign- 
able under  the  Code  may  be  brought  by  the  assignee  in  Ids 
own  name,  and  the  test  of  assignability  of  an  action  is  whether 
such  an  action  would  on  the  death  of  the  assignor  survive  to 
his  personal  representative.  But  in  case  of  the  assignment  of 
a  thing  in  action,  the  action  of  the  assignee  shall  be  without 
prejudice  to  any  set-off  or  defense  existing  at  the  time  of  or 
before  notice  of  the  assignment,  but  this  rule  does  not  apply 
to  a  n^otiable  promissory  note  or  bill  of  exchange  transferred 
in  good  faith  and  upon  good  consideration  before  due. 

6.  The  Code  permits  other  than  the  real  party  in 
Interest  to  sue  In  the  following  cases.    An  executor,  an 
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ftdministratOTi  a  trustee  of  an  express  trust,  or  person 
expressly  authorized  by  statute,  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  is  prosecuted.  By 
''  trustee  of  an  express  trust  **  is  meant  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another.  This  term  does  not  include  trustees  of  implied  or 
resulting  trusts.  It  will  be  observed  that  the  language  of  the 
Code  is  the  trustee  may  sue  without  Joining  the  beneficiary,  so 
that  the  cestui  que  trust  may  or  may  not  Join  with  the  trustee 
in  the  suit  as  a  party. 

7.  Who  may  join  aa  partiea  platntilf.  All  per- 
sons having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  be  Joined  as  plaintifCs. 
Those  parties  whose  interests  are  united,  i.  e.,  joint,  must  be 
joined  as  plaintifte  or  defendants ;  but,  if  the  consent  of  any- 
one who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  petition. 

8.  Who  should  be  Joined  aa  parties  defendant.  Any 
person  may  be  made  a  defendant  who  has  or  claims  an  inter- 
est in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  the  complete  determinaticm  or  settlement 
of  the  question  involved  therein. 

When  the  subject  is  one  of  common  or  general  interest  to 
many  persons,  or  when  the  parties  are  very  numerous,  and  it 
may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole. 

Persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  parties  to  bills  of  exchange  and  promissory 
notes ;  and  persons  severally  liable  for  the  same  demand,  may 
all,  or  any  of  them,  be  induded  in  the  same  action,  at  the 
option  of  the  plaintiff. 

9.  Modern  legislation  and  the  codes  have  made  great 
changes  in  the  rules  as  to  actions  by  and  against  hosband 
and  wife.  The  wife  may  sue  alone  (1)  when  the  action 
concerns  her  separate  property;  (2)  when  it  is  between  her- 
self and  her  husband ;  (3),  when  she  is  suing  for  her  earn- 
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ings ;  and  (4)  in  some  Code  States  when  she  Is  suing  for 
injurito  to  her  person  or  character.  She  is  allowed  to  sue 
alone  in  some  other  rare  cases,  but  in  all  other  snits.  her  has- 
band  most  Join  with  her. 

10.  Suits  by  Infants  may  be  commenced  and  prosecuted 
either  by  the  guardian  or  curator  of  such  infant,  or  by  a  next 
friend  appointed  for  him  in  such  suit. 

In  suits  against  infants  a  guardian  ad  litem  is  appointed  by 
the  court. 

The  codes  further  provide  that  the  court  may  determine 
any  controversy  between  the  parties  before  it,  where  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights ;  but  where  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties, 
the  court  may  cause  them  to  be  brcught  in.  The  codes  have 
here  provided  a  remedy  similar  in  nature  to  the  equitable 
remedy  of  interpleader.  They  also  provide  for  intervention 
in  actions  for  the  recovery  of  real  or  personal  property  by  a 
person  not  a  party  to  the  action,  but  having  an  interest  in  the 
subject-matter,  making  application  to  the  court  to  be  made  a 
party. 

12.  Where  there  Is  a  defect  of  parties  plaintiff'  or 
defendant,  i.  e.,  where  all  who  should  be  Joined  as  plaintiflor 
defendants  have  not  been,  the  defendant  should  demur,  if  the 
defect  is  apparent  on  the  face  of  the  petition,  and  if  not,  by 
raising  the  point  in  the  answer.  Where  there  is  a  misjoinder  of 
parties  plaintifi  or  defendant,  1.  e.,  where  same  have  been 
improperly  Joined,  as  plaintiff  or  defendant,  the  misjoinder 
must,  in  most  Code  States,  be  raised  in  the  same  manner  as  in 
the  case  of  a  defect  of  parties. 

13.  The  form  and  sufficiency  of  pleadings  are  deter- 
mined by  the  rules  prescribed  in  the  codes.  All  pleadings 
must  be  in  writing  and  subscribed  by  either  the  party  or  his 
attorney.  Pleadings  nnder  the  Code  are  (1)  the  **  com- 
plainant ''  or  *'  petition '  %  being  the  plaintiff's  statement  of 
his  cause  of  action ;  (2),  the  demurrer  of  the  defendant  to  the 
complaint  or  petition ;  (8J,  the  answer  of  the  defendant  to  the 


CODE   PLEADING.  217 

complainant  or  petition,  wherein  is  set  fortti  his  defenses  or 
oonnterclaim ;  (4),  the  demurrer  of  plaintiff  to  the  answer; 
(5),  the  reply  of  the  plaintiff  to  the  defendant's  oonnter- 
claim ;  (6),  demurrer  of  defendant  to  plaintiff's  reply. 

14.  The  complaint  or  petition  must  contain  the  title  of 
the  cause,  naming  the  court  in  which  the  action  is  brought, 
the  names  of  the  plaintiffs  and  defendants,  the  term  of  court 
to  which  the  action  is  brought,  a  statement  of  the  facts  con- 
stituting plaintiff's  cause  of  action,  separated  into  counts  if 
there  be  more  than  one  cause  of  action,  and  the  prayer  for 
relief  to  which  plaintiff  thinks  himself  entitled,  naming  amount 
of  damages  sought  to  be  recovered,  if  money  Judgment  be 
desired.  The  petition  should  state  the  facts  alleged  and  relied 
on  with  certainty,  otherwise  defendant  may  move  for  an  order 
to  make  more  definite  and  certain.  It  should  not  be  insensi- 
ble, i.  e.,  unintelligible,  nor  repugnant,  1.  e.,  inconsistent  with 
itself,  or  redundant,  i.  e.,  repeat  itself. 

15.  The  defendant  may  demnr  to  the  complaint,  but 
the  demurrer  must  state  explicitly  the  grounds  for  demurring. 
A  demurrer  reaches  only  those  defects  which  are  apparent  on 
the  face  of  the  complaint,  and  is  in  effect  a  pleading  addressed 
to  the  court,  admitting  everything  alleged  in  the  complaint, 
but  asking  the  court  to  rule  whether  or  not  defendant  must 
answer  the  complaint  because  of  the  defect  in  it  pointed  out 
in  the  demurrer  as  a  ground  of  demurring.  The  defendant 
may  demnr  for  any  one  of  the  following  reasons:  (1), 
The  court  has  no  Jurisdiction  of  the  person  of  the  defendant 
or  subject  of  the  action ;  (2),  the  plaintiff  lacks  legal  capacity 
to  sue;  (8),  there  is  another  action  pending  between  the 
parties  for  the  same  cause ;  (4),  there  is  a  defect  of  parties, 
plaintiff  or  defendant ;  (5)  because  several  causes  of  action 
have  been  improperly  Joined ;  or  (6)  because  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  defendant  may  demur  to  the  whole  complaint  or  to 
any  one  of  its  counts. 

16.  If  the  defendant  cannot  demnr  to  the  complaint,  he 
must  file  an  <^ answer''.    The  answer  may  contain  (1)  a 
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general  denial  of  each  and  every  allegation  of  the  complaint ; 
or  (2)  a  specific  denial  of  part  of  the  complaint ;  (8)  it  may 
set  forth  new  matter  in  excuse  and  avoidance  of  the  action 
set  forth  in  the  complaint ;  (4)  it  may  set  up  a  counter-claim. 

17.  Acounter-claini  is  a  cause  of  action  existing  in  favor 
of  the  defendant  and  against  the  plaintifl,  which  the  defendant 
pleads  to  diminish,  defeat,  or  otherwise  affect  plaintiiTs  claim. 
The  counter-claim  must  be  one  existing  in  favor  of  a  defend- 
ant, and  against  a  plaintiff  between  whom  a  several  judg- 
ment might  be  had  in  the  action  and  arising  out  of  one  of 
the  following  causes  of  action:  (1)  a  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  ii^  the  Com* 
plaint,  as  the  foundation  of  plaintiff's  claim,  or  connected 
with  the  subject  of  action ;  (2)  in  an  action  on  contract,'  any 
other  cause  of  action  arising  on  contract,  express  or  implied, 
and  existing  at  the  commencement  of  the  action.  The  Code 
counter-claim  includes  the  common  law  set-off  and  recoup* 
ment  and  the  equitable  set-off. 

The  defendant  may  set  forth,  by  answer,  as  many  defenses 
and  counter-claims  as  he  may  have,  Aether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  be  separately  stated  and  refer  to  the  causes  of 
action,  which  they  are  intended  to  answer. 

18.  In  all  but  a  few  Code  States,  where  the  defendant  in 
his  answer  sets  up  new  matter  as  a  defense  or  pleads  a  coun- 
ter-claim, plaintiff  must  reply.  The  reply  being  in  its  nature 
similar  to  the  answer,  is  governed  by  the  same  rules. 

The  defendant  must  demur  to  a  reply  of  the  plaintiff  to  a 
counter-claim  or  new  matter  set  up  in  the  answer  which  fails 
to  set  up  facts  sufficient  to  constitute  a  defense. 

19.  The  object  of  pleading  being  to  define  and  set  forth  the 
question  at  issue,  the  codes  hold  that  an  issue  of  fact  arises 
(1)  upon  a  material  fact  alleged  in  the  complaint  and  contro- 
verted in  the  answer;  (2)  or  upon  a  material  allegation  of 
new  matter  or  counter-claim  in  the  answer  controverted  in  the 
reply;  (3),  there  being  no  pleading  other  than  a  demurrer 
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to  the  replyf  every  material  allegatioD  of  new  matter  in  the 
reply  is  deemed  controverted. 

20.  The  codes  provide  that  transitory  or  personal  actions, 
being  snpposable  to  arise  anywhere,  may  be  began  In  any 
Jurisdiction  where  service  may  be  had  on  the  defendant. 
Bqt  certain  actions,  called  local,  may  only  be  brought  in  cer- 
tain Jarisdictions.  These  are  for  the  most  part  actions  to  re- 
cover real  property,  to  partition  it,  or  to  foreclose  mortgages. 
Such  actions  most  be  brought  in  the  county  where  the  land 
lies. 
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NATURE  AND  PRINCIPLES  OF  EVIDENCE. 

PBEIilMINABT  OBSEBVATIONS.— Brldence,  in 

legal  acceptation,  inolndea  all  the  means  by  which  any  alleged 
matter  of  fact,  the  truth  of  which  is  submitted  to  investiga* 
tion,  is  established  or  disproved. 

Proof  is  that  which  establishes  a  thing  by  competent  and 
satisfactory  evidence. 

Denionstration  is  that  high  degree  of  evidence  of  which 
none  but  mathematical  truth  is  susceptible. 

Moral  evidence  is  that  which  alone  proves  matters  of 
act,  and  also  includes  ail  the  evidence  not  obtained  either 
from  intuition  or  from  demonstration.    (Sec.  1.) 

Competent  evldenoo  is  that  which  the  very  nature  of  the 
thing  to  be  proved  requires  as  the  fit  and  appropriate  proof 
in  the  particular  case ;  as  the  production  of  a  writing,  where 
its  contents  are  the  subject  of  the  inquiry. 

Satisfactory  evidence — sometimes  called  sufficient  evi- 
dence— is  that  amount  of  proof  which  ordinarily  satisfies  an 
unprejudiced  mind  beyond  reasonable  doubt. 

CnmulatlTe  evidence  is  evidence  of  the  same  kind  to  the 
same  point. 

Corroborative  evidence  is  that  which  tends  to  strengthen 
and  confirm.     (Sec.  2. ) 

Things  judicially  taken  notice  ofy  without  proof, 
by  the  courts,  are  whatever  ought  to  be  generaUy  known  within 
the  limits  of  their  jurisdiction.     (Sec.  4.) 

THB  GBOUNDS  OF  BEIilEF  in  evidence  are:— 

First.  The  uniform  habits  and  necessities  of  mankind  lead 
ns  to  consider  the  disposition  to  belief  upon  the  evi« 
denoe  of   extraneous  testimony  as  a  fundamental  principle 
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of  our  moral  nature.    They  eonstitate  the  general  Aofit  npon 
which  all  evidence  may  be  said  to  reat     (Sec.  9.) 

Secondly.  A  basis  of  eTidonce,  subordinate  to  this  par- 
amount and  original  principle,  rests  upon  oar  faith  in  human 
testimony,  as  sanctioned  by  experience.     (Sec.  10.) 

Thirdly.  Another  basis  of  evidence  is  the  known  and  ex- 
perienced connection  subsisting  between  collateral  facts  or 
circumstances,  satisfactorily  proved,  and  the  fact  in  contro- 
versy.    (Sec.  11.) 

Fourthly.  Another  basis  claimed,  by  some  writers,  is  the 
effect  of  coincidences  in  testimony,  which,  if  collusion  be  ex- 
dndedi  cannot  be  accounted  for  upon  any  other  hypothesis 
than  that  it  is  true.     (Sec.  12.) 

It  is  said  that  *Uhe  wise  and  beneficent  Author  of  Nature 
intended  us  to  be  social  creatures,  and,  as  a  consequence,  that 
we  should  receive  the  greater  part  of  our  knowledge  from 
others ;  hence  he  implanted  in  our  nature  a  principle  or  pro- 
pensity to  speak  the  truth.  This  principle  has  a  powerful 
operation,  even  in  the  greatest  liars ;  for  where  they  lie  once, 
they  speak  the  truth  a  hundred  times.  Truth  is  always  at  the 
door  of  our  lips,  and  goes  forth  spontaneously  if  not  held  back. 
It  is  always  uppermost,  and  the  natural  issue  of  the  mind,  and 
requires  no  art,  training,  inducement,  or  temptation,  but  only 
that  we  yield  to  a  natural  impulse.  Lying ^  on  the  contrary, 
is  doing  violence  to  our  nature,  and  is  never  practiced,  even  by 
the  worst  men,  without  some  temptation." 

EYIDBNOB  is  direct  or  poiUive^  and  indirect  or  drcum' 
atantiaL 

Direct  or  positive  evidence  is  such  where  the  factum 
probandum^  or  fact  to  be  proved,  is  directly  attested  by  those 
who  speak  from  their  own  actual  and  personal  knowledge,  the 
proof  applying  immediately  to  the  fact  to  be  proved,  without 
any  intervening  process.  It  rests  upon  the  second  basis  of 
evidence.    (Sec.  18.) 

Circnmstantial  evidence  is  such  where  the  fact  to  be 
proved  is  inferred  from  other  facts  satisfactorily  proved,  the 
proof  applying  immediately  to  oottcOerat  facts,  suppoeed  to 
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have  a  oonneoiion,  near  or  remote,  with  the  fact  in  oontroversy. 
It  rests  upon  the  third  basis  of  evidence. 

Cireiinistantial  evidence  is  of  two  idnds,  via. :  e«rtat*n, 
or  that  from  which  the  conclusion  necessarily  follows;  and 
uncertain^  or  that  from  which  the  conclusion  does  not  neces- 
sarily follow,  bnt  is  probable  only,  and  is  obtained  by  a  pro- 
cess of  reasoning. 

A  verdict  may  be  well  founded  on  circumstances  alone,  and 
these  often  lead  to  a  conclusion  far  more  satisfactory  than 
direct  evidence  can  produce. 

Presamptive  evidence  is  circumstantial  evidence,  or  the 
evidence  afforded  by  circumstances,  with  the  additional  pre- 
mimption  or  inference,  founded  on  the  known  usual  connection 
between  the  facts  proved  and  the  guilt  of  the  party  implicated ; 
hence  it  is  a  more  complex  and  difficult  operation  of  the  mind 
than  in  circumstantial  evidence,  though,  in  truth,  the  operation 
of  the  mind  is  similar  in  both.  Presumptive  evidence  is 
divided  into  presumptions  of  law  and  presumptions  of  facU 
(Sec.  18.) 

Presnmptions  of  law  consist  of  those  rules  which  in  cer- 
tain cases  either  forbid  or  dispense  with  any  ulterior  inquiry. 
They  are  founded  upon  the  first  principles  of  justice,  the  laws 
of  nature,  or  the  connection  usually  found  to  exist  between 
certain  things  in  the  experienced  course  of  human  conduct  and 
affairs.  They  are  of  two  kinds,  conclusive  and  disputaJble. 
(Sec.  U.) 

Conclnslve  presumptions  of  law  —  also  called  impera^ 
tive  or  absolfUe  presumptions  —  are  rules  determining  the  quan- 
tity of  evidence  requisite  for  the  support  of  any  particular 
averment,  which  is  not  permitted  to  be  overcome  by  any  proof 
that  the  fact  is  otherwise. 

Thus,  a  sane  man  is  conclusively  presumed  to  contemplate 
the  natural  and  probable  consequences  of  his  own  acts ;  there- 
fore the  intent  to  murder  is  conclusively  inferred  from  the 
deliberate  use  of  a  deadly  weapon.    (Sec.  18.) 

The  records  of  a  court  of  Justice  are  presumed  to  have  been 
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correctly  made.  A  party  to  the  record  is  presumed  to  have 
been  interested  in  the  sait. 

A  bond  or  other  speetaUy^  is  presumed  to  have  been  made 
npon  good  consideration  as  long  as  the  instrument  remains 
unimpeached.     (Sec.  19.) 

Ancient  deeds  and  with  more  than  thirty  years  old,  unblem- 
ished by  any  alterations,  are  said  to  prove  themselves,  being 
presumed  valid  and  the  subscribing  witness  dead.    (Sec.  21.) 

Estoppels  may  be  ranked  in  this  class  of  presumptions.  A 
man  is  said  to  be  estopped  when  he  had  done  some  act  which 
the  policy  of  the  law  will  not  permit  him  to  gainsay  or  deny. 
(Sec.  22.) 

Bedtdls  in  deeds  by  the  general  rule  bind  all  the  parties 
thereto,  and  operate  as  an  estoppel  against  them,  binding  both 
parties  and  privies,  privies  in  blood,  in  estate,  and  in  law. 
Between  such  parties  and  privies  the  deed,  or  other  matter 
recited,  need  not  at  any  time  be  otherwise  proved,  the  recital 
of  it  in  the  subsequent  deed  being  conclusive.     (Sec.  28.) 

An  infant  under  the  age  of  seven  years  is  conclusively 
presumed  to  be  incapable  of  committing  any  felony  for  want 
of  discretion.  A  female  under  the  age  of  ten  years  is  pre- 
sumed incapable  of  consenting  to  sexual  intercourse. 

A  married  woman  acting  in  company  with  her  husband,  in 
the  commission  of  a  felony  other  than  treason  and  homicide, 
is  conclusively  presumed  to  act  under  his  coercion,  and  con- 
sequently without  any  guilty  intent. 

Where  the  husband  and  wife  have  oohabitated  together  as 
such^  and  no  impotency  is  proved,  the  issue  is  conclusively 
presumed  to  be  legitimate,  th9Ugh  the  wife  may  have  been 
guilty  of  infidelity.     (Sec.  28.) 

In  the  case  of  conclusive  presumptions,  the  rule  of  law 
merely  attaches  itself  to  the  circumstances  when  proved ;  it  is 
not  deduced  from  them.  It  is  not  a  rule  of  inference  from 
testimooiy,  but  a  rule  of  protection,  as  expedient  and  for  the 
general  good.     (Sec.  82.) 

Disputable  presumptions  of  law  are  such  as  are 
liable  to  be  rebutted  by  proof  to  the  contrary.    Here,  also. 
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the  law  itself,  without  the  aid  of  a  jury,  infers  the  one  fact 
from  its  known  and  experienced  connection  with  the  proved 
existence  of  the  other  in  the  absence  of  all  opposing  evidence* 
(Sec.  SS.) 

£•  g.  — As  men  do  not  generally  violate  the  penal  code,  the 
law  presumes  every  man  innocent;  but  some  men  do  trans- 
gress It,  and,  therefore,  evidence  is  receivable  to  repel  this 
presumption. 

On  the  other  hand,  as  men  seldom  do  unlawful  acts  wUh 
innocent  intentions,  the  law  presumes  every  act,  in  itself  un- 
lawful, to  have  been  criminally  intended  until  the  contrary 
appears.    (Sec.  34.) 

On  the  same  principle,  where  a  debt  by  specialty  has  been 
unclaimed,  and  without  recognition  for  twerUy  yeare^  in  the 
absence  of  any  explanatory  evidence  it  is  presumed  to  have 
been  paid.    (Sec.  89.) 

Presaniptions  of  fact  differ  from  presumptions  of  law  in 
this,  that  while  those  are  reduced  to  fixed  rules,  these  merely 
natural  presumptions  are  derived  wholly  and  directly  from  the 
circumstances  of  the  particular  case,  without  the  aid  of  any 
rules  of  law. 

Long  acquiescence  in  any  adverse  claim  of  right  is  good 
ground  ,on  which  a  jury  may  presume  that  the  claim  had  a 
legal  commencement. 

Presumptions  of  fact  fall  within  the  exclusive  province  of 
the  Jury  to  decide,  by  themselves,  according  to  the  convictions 
of  their  own  understanding.     (Sec.  48.) 

OBJECT    OF    EVIDENCE,   AND   RULES  GOVERNING 
THE  PRODUCTION  OF  TESTIMONY. 

BELETANCY  OF  EVIDENCE.  —  Whether  there  be 
any  evidence  or  not  is  a  question  for  the  Judge ;  whether  it 
is  sufficient  evidence,  a  question  for  the  Jury. 

Where  the  question  is  mixed,  consisting  of  both  law  and 
fact,  so  intimately  blended  as  not  to  be  easily  susceptible  of 
separate  decision,  it  is  submitted  to  the  jury,  who  are  first 
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instructed  by  the  Judge  in  the  principlee  and  rules  of  law,  by 
which  they  are  to  be  governed  in  finding  a  verdict,  and  these 
instructions  they  are  bound  to  follow. 

Questions  of  interpretation,  as  well  as  of  construction  of 
written  instruments,  are  for  the  court  alone.     (Sec.  49.) 

The  general  rules  or  principles  governing  the  pro- 
duction of  testimony  to  the  Jury  are :  — 

First.  The  evidence  must  correspond  wUh  the  aUegcUionSj 
and  be  confined  to  the  poirU  in  i8$ue,     (Sec.  50. ) 

Secondly.  It  is  sufficient  if  the  substance  only  of  the  issue 
is  proved.     (Sec.  56.) 
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Thirdly.  The  burden  of  proving  a  proposition  or  issne  lies 
on  the  party  holding  the  affirmative.     (Sec.  74.) 

Fourthly.  The  best  evidence  of  which  the  case,  in  its 
natare,  is  susceptible  must  always  be  produced.     (Sec.  82.) 

Of  the  first  rule  in  general.  — Surplusage  comprehends 
wliatever  may  be  stricken  from  the  record  without  destroying 
the  plaintifl's  right  of  action.     (Sec.  50.) 

It  is  not  necessary  that  the  evidence  shoald  bear  direcUy 
upon  the  issue ;  it  is  admissible  if  it  tends  to  prove  the  issue  or 
constitutes  a  link  in  the  chain  of  proof. 

Nor  is  it  necessary  that  its  relevancy  should  appear  at  the 
time  when  it  is  offered;  but  if  it  does  not  subsequently 
become  connected  with  the  issue,  it  is  to  be  laid  out  of  the 
case.     (Sec.  51.) 

This  role  excludes  all  evidence  of  collateral  facts, 
for  the  reason  that  it  tends  to  draw  away  the  minds  of  Jurors 
from  the  point  in  issue ;  to  excite  prejudice  and  mislead  them ; 
moreover,  the  adverse  party,  having  had  no  notice  of  such  a 
course  of  evidence,  is  not  prepared  to  rebut  it.     (Sec.  52.) 

Under  this  rule,  also,  evidence  of  the  general  chara<^er  of 
the  parties  is  not  admissible  in  civil  cases  unless  the  nature  of 
the  action  involves  the  general  character  of  the  party,  or 
goes  directly  to  affect  it.  In  all  cases  where  evidence  is 
admitted  touching  the  general  character  of  the  party,  it  ought 
manifestly  to  bear  reference  to  the  nature  of  the  charge 
against  him.     (Sec.  54.) 

Of  the  substance  of  the  issue.  —  In  the  application  of  the 
second  rule  a  distinction  is  made  between  allegations  of  mat- 
ter of  substance  and  allegations  of  matter  of  essential  descrip' 
tions.  The  former  may  be  substantially  proved,  but  the  latter 
must  be  proved  with  a  degree  of  strictness,  extending,  in 
some  cases,  even  to  literal  precision.     (Sec.  56.) 

In  general,  the  allegations  of  tivie^  place,  qiuintityy  quality^ 
and  rxduey  when  not  descriptive  of  the  identity  of  the  subject 
of  the  action,  need  not  be  proved  strictly  as  alleged.  (Sec. 
61.) 

Variance  is  a  disagreement  oetween  the  allegation  and 
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the  proof  in  some  matter  in  point  of  law  essential  to  the 
charge  or  claim.  It-  being  necessary  to  prove  the  substance 
of  the  issue,  any  departure  from  the  substance,  in  the  evi- 
dence adduced,  is  fatal,  constituting  a  variance.     (Sec.  68.) 

Where  the  matter,  whether  introductory  or  otherwise,  is 
descriptive,  it  must  be  proved  as  laid,  or  tiie  variance  will  be 
fatal. 

In  actions  upon  contract^  if  any  part  of  the  contract  proved 
should  vary  materially  from  that  which  is  stated  in  the  plead- 
ings, it  will  be  fatal,  for  a  contract  is  an  entire  thing,  and 
indivisible. 

The  gravamen  is  the  substantial  grievance  or  complaint. 
In  breaches  of  contract  it  is  that  certain  act  which  the  de- 
fendant engaged  to  do,  yet  has  not  done.    (Sec.  66.) 

The  gist  of  an  action  is  the  cause  for  which  it  lies  —  the 
ground  or  foundation  of  a  suit,  without  which  it  is  not  main- 
tainable. 

In  almost  every  case  the  consequence  of  a  variance  between 
the  allegation  in  the  pleadings  and  the  state  of  facts  proved 
may  now  be  avoided  by  amendment  of  the  record.    (Sec.  73.) 

The  burden  of  proof,  or  the  third  rule,  has  some  excep- 
tions, one  of  which  includes  those  cases  in  which  the  plaintiff 
grounds  his  right  of  action  upon  a  negative  allegation^  and 
where,  of  course,  the  establishment  of  this  negative  is  an 
essential  element  in  his  case.    (Sec.  78.) 

The  best  evidence,  or  the  fourth  rule,  excludes  only  that 
evidence  which  itself  indicates  the  existence  of  more  original 
sources  of  information.    (Sec.  82.) 

Tbis  rule  naturally  leads  to  the  division  of  evidence  into 
primary  and  secondary. 

Primary  evidence  is  that  denominated  the  best  evidence, 
or  that  which  affords  the  greatest  certainty  of  the  fact  in 
question. 

Secondary  evidence  is  all  evidence  falling  short  of  this 
in  its  degree.     (Sec.  84.) 

Oral  evidence  cannot  be  substituted  for  any  instrument 
which  the  law  requires  to  be  in  writing.     (See.  86.) 
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Oral  proof  cannot  be  sabstituted  for  the  ufritten  eyidence 
of  any  contract  which  the  parties  have  put  in  writing. 
(Sec.  87.) 

A  writing,  in  the  possession  of  the  adverse  party,  is  still 
primary  evidence  of  the  contract,  and  its  absence  must  be  ac- 
counted for  by  notice  to  the  other  party  to  produce  it  before 
secondary  evidence  of  Its  contents  can^be  received. 

Oral  evidence  cannot  he  sabstituted  for  any  toritingj  the 
existence  of  which  is  disputed^  and  which  is  material^  either  to 
the  issue  or  to  the  credit  of  the  toUnesses^  and  is  not  merely  the 
memorandum  of  some  other  fact.     (Sec.  88.) 

Where  the  writing  does  not  fall  within  either  of  the  three 
classes  already  described,  there  is  no  ground  for  its  excluding 
oral  evidence.     (Sec.  90. ) 

HEARSAY  EYIDENCE  is  that  kind  of  evidence  which 
does  not  derive  its  value  solely  from  the  credit  to  be  given  to 
the  witness  himself,  but  reets  also,  in  part,  on  the  veracity  and 
competency  of  some  other  person. 

The  term  hearsay  is  used  with  reference  to  that  which  is 
written,  as  well  as  to  that  which  is  spoken.     (Sec.  99.) 

Original  Evidence. — There  are /our  dosses  of  declarations 
which,  though  in  truth  original  evidence,  are  usually  treated 
under  the  head  of  hearsay^  viz. : — 

First.  Where  the  fact  that  the  declaration  was  made,  and 
not  its  truth  or  falsity,  is  the  point  in  question.     (Sec.  100.) 

Secondly.  Expressions  of  bodily  or  mental  feelings  where 
the  existence  or  nature  of  such  feelings  is  the  subject  of  equity. 
(Sec.  102.) 

Thirdly.  Cases  of  pedigree^  including  the  declarations  of 
those  nearly  related  to  the  party  whose  pedigree  is  In  ques* 
tion.     (Sec.  103.) 

Fourthly.  All  other  cases  where  the  declaration  offered  in 
evidence  may  be  regarded  as  part  of  the  res  gestce  or  surround- 
ing circumstances.     (Sec.  108.) 

All  these  classes  are  involved  in  the  principle  of  the  last. 

The  general  rule  of  law  rejects  atl  hearsay  reports  of 
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transacttons,  whether  written  or  verbal,  given  by  persons  not 
prodaced  as  witnesses. 

The  principle  of  this  mle  is,  tliat  such  evidence  reqoires 
credit  to  be  given  to  a  statement  made  by  a  person  who  is  not 
subject  to  the  ordinary  tests  enjoined  by  law,  viz. :  the  sanc- 
tion of  an  oath,  and  want  of  opportunity  for  cross-examina- 
tion.   (See.  124.) 

The  snrrounding  circumstances,  constituting  parts  of  the 
res  geatcBy  or  transaction,  may  always  be  shown  to  the  jury 
along  with  the  principal  fact. 

The  exceptions  to  the  rate  of  law  rejecting  hearsay 
evidence  are  allowed  only  on  the  ground  of  the  absence  of 
better  evidence,  and  from  the  nature  and  necessity  of  the  case. 
They  are  as  follows :  — 

First.  Those  declarations  relating  to  matters  of  pvblie  and 
general  interest. 

Secondly.  Declarations  relating  to  ancient  possessions. 

Thirdly.  Declarations  against  interest. 

Fourthly.  Dying  declarations,  and  some  others  of  a  mis- 
oellaneous  nature.    (Sec.  127.) 

Fifthly.  Testimony  of  deceased  witnesses,  given  in  a  former 
action  between  the  same  parties. 

On  the  first  exception.  —  Evidence  of  common  reputa- 
tion is  received  in  regard  to  public  facts,  as  a  claim  of  high- 
way or  a  right  of  ferry,  on  somewhat  similar  ground  to  that 
on  which  public  documents,  not  Judicial,  are  admitted,  viz. : 
the  interest  which  all  have  in  their  truth,  and  the  consequent 
probability  that  they  are  true.    (Sec.  128.) 

The  value  of  general  reputation,  as  evidence  of  the  true 
state  of  facts,  depends  on  its  being  the  concurrent  belief  of 
minds  unbiased,  and  in  a  situation  favorable  to  a  knowledge 
of  the  truth,  and  referring  to  a  period  when  this  foundation 
of  evidence  was  not  rendered  turbid  by  agitation.  (Sec.  132.) 

Declarations  made  after  the  controversy  has  originated  are 
excluded,  even  though  proof  is  offered  that  the  existence  of 
the  controversy  was  not  known  to  the  declarant.  (Sec.  133.) 

Where  evidence  of  reputation  is  admitted  in  cases  of  pub« 
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lio  or  general  Interest,  it  is  not  neoessary  that  the  witness 
shonld  be  able  to  specify /h>m  toham  he  heard  the  declarations. 
(Sec.  135.) 

The  second  exception  to  the  rule  is  allowed  in  cases  of 
ancient  possession,  and  in  favor  of  the  admission  of  ancient 
documents  in  support  of  it.     (Sec.  141.) 

The  third  exception  is  allowed  in  the  case  of  declara- 
tions and  entries  made  by  persons  since  deceased,  and  against 
the  interest  of  the  persons  making  them,  at  the  time  they 
were  made,  on  the  ground  of  the  extrefM  improbaJMlUy  of 
their  faiaehood.     (Sec.  147.) 

The  fourth  exception  is  allowed  in  the  case  of  dying  dec- 
larations, on  the  general  principle  that  they  are  declarations 
made  in  extremity^  when  the  party  is  at  the  point  of  death  and 
when  every  hope  of  this  world  is  gone,  when  every  motive  to 
falsehood  is  silenced,  and  the  mind  is  induced  by  the  most 
powerful  considerations  to  speak  the  truth. 

They  are  now  only  admissible  in  cases  of  homicide,  where 
the  death  of  the  deceased  is  the  subject  of  the  charge,  and  the 
circumstances  of  the  death  are  the  subject  of  the  dying  decla- 
rations. These  declarations  are  received  solely  on  the  ground 
that  they  were  made  in  extremis;  for  where  they  constitute 
part  of  the  res  gestce,. or  come  within  the  exception  of  the  dec- 
larations against  interest,  or  the  like,  they  are  admissible  as  in 
other  oases,  irrespective  of  the  fact  that  the  declarant  was 
under  apprehension  of  death.     (Sec.  156.) 

The  declarations  of  the  deceased  are  admissible  only  to  those 
things  to  which  he  would  have  been  compHent  to  testify  if  sworn 
in  the  cause.    (Sec.  159.) 

The  circumetaneea  under  which  the  declarations  were  made 
are  to  be  shown  to  the  Jtidge,  it  being  his  province,  and  not 
that  of  the  jury,  to  determine  whether  they  are  admissible. 
(Sec.  160.) 

If  the  statement  of  the  deceased  was  committed  to  toriting 
and  signed  by  him  at  the  time  it  was  made,  the  writing  should 
be  produced  if  existing,  and  neither  a  copy  nor  parol  evidence 
admitted  in  its  place. 
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It  has  also  been  held  that  the  mtbstance  of  the  declarations 
flhiy  be  given  in  evidence  if  the  witness  is  not  able  to  state  the 
picxsise  language  used.     (Sec.  161.) 

The  fifth  exception  indades  the  testimony  of  witnesses 
given  in  a  former  action  between  the  same  parties,  subse- 
quently dead,  absent,  or  disqaalified.     (Sec,  168.) 

What  the  deceased  witness  testified  may  be  proved  by  any 
person  who  will  swear  from  his  own  memory,  or  by  notes  taken 
by  any  one  who  will  swear  to  their  accuracy.     (Sec.  166.) 

Admlssiona.— Under  the  head  of  exceptions  to  the  rule 
rejecting  hearsay  evidence,  it  has  been  usual  to  treat  of  {idmis' 
sions  and  confessions  by  the  party,  considering  them  as 
declarations  against  his  interest,  and,  therefore,  probably  true. 
(Sec.  169.) 

AdmiMion  is  a  term  usually  applied  to  isivU  transactions  and 
those  matters  of  fact,  in  criminal  cases,  which  do  not  involve 
criminal  intent. 

Confession  is  a  term  generally  restricted  to  acknoudedg" 
mewts  of  guiU.    (Sec.  170. ) 

The  general  doctrine  is  that  the  declarations  of  party  to  the 
reoordt  or  of  one  identified  in  interest  with  him^  are,  as  against 
such  party,  admissible  in  evidence.    (Sec.  171.) 

In  the  absence  of  fraud.  If  the  parties  have  a  joint  interest 
in  the  matter  in  suit,  whether  as  plaintiffs  or  defendants,  an 
aidlmission  made  by  one  is,  in  general,  evidence  against  all. 
(Sec.  174.) 

It  is  a  joint  interest  j  and  not  a  mere  community  of  interest^ 
that  renders  such  admissions  receivable.     (Sec.  176.) 

An  apparent  Joint  interest  is  not  sufficient  to  render  the 
admissions  of  one  party  receivable  against  his  companions, 
where  the  realOy  of  that  interest  is  the  point  in  controversy. 
(Sec.  177.) 

The  law  gives  the  admission  of  persons  who  are  not  parties 
to  the  record,  but  yet  are  interested  in  the  subject-matter  of  the 
suitt  the  same  weight  as  though  they  were  parties  to  the  record. 
But  an  admission  made  after  other  persons  have  acquired 
separate  rights  in  the  same  subject-matter,  cannot  be  received 
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to  disparage  their  titie,  howeyer  it  may  ailect  the  declarant 
himself.    (Sec.  180.) 

In  some  oases  the  admissions  of  third  persons,  ttturtm^en  to 
the  snit,  are  receivable,  as  when  the  issue  is  substantially  upon 
the  mutual  rights  of  such  persons  at  a  particular  time,  in  which 
case  the  practice  is  to  let  In  such  evidence,  In  general,  as 
would  be  legally  admissible  In  an  action  between  the  parties 
themselves.    (Sec.  181.) 

The  admissions  of  a  third  person  are  also  receivable  in  evi- 
dence against  the  party  who  has  es^esdy  referred  another  to  him 
for  information  in  regard  to  an  uncertain  or  disputed  matter. 
Whether  the  answer  of  a  person  thus  referred  to  is  conclusive 
against  the  party  does  not  seem  to  have  been  settled.  (Sec. 
182.) 

The  admiseiona  of  the  wife  will  bind  the  husband  only  where 
she  has  authority  to  make  them.    (Sec.  185.) 

Admissions  of  attorneys  of  record  bind  their  clients  in  all 
matters  relating  to  the  progress  and  trial  of  the  cause;  but 
they  must  be  distinct  and  formal.     (Sec.  186. ) 

Privity  is  a  term  denoting  mutual  or  successive  relationship 
to  the  same  rights  of  property,  and  is  distributed  into  classes 
according  to  the  manner  of  this  relationship,  viz. :  privies  in 
estate^  as  donor  and  donee,  lessor  and  lessee,  and  joint-tenants ; 
privies  in  bloody  as  heir  and  ancestor,  and  coparceners ;  privies 
in  representation^  as  executors  and  testator,  administrators 
and  intestate;  and  privies  in  law^  where  the  law,  without 
privity  of  blood,  or  estate,  casts  the  land  upon  another,  as  by 
escheat. 

The  admissions  of  one  person  are  evidence  against  another 
in  respect  of  privity  between  them.  The  ground  upon  which 
admissions  bind  those  in  privity  with  the  party  making  them 
is  that  they  are  identified  in  interest.    (Sec.  189.) 

Admissions  by  third  persons,  as  they  derive  their  value 
and  legal  force  from  the  relation  of  the  party  making  them  to  the 
property  in  question,  are  taken  as  parts  of  the  res  gestos^  and^ 
may  be  proved  by  any  competent  witness  who  heard  them,  with- 
out calling  the  party  by  whom  they  were  made.    (Sec.  191.) 
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Admissions  may  be  implied  from  agsumed  character^  Ian- 
guage^  and  candud.    (Sec.  195. ) 

Verbal  admiaHona  ought  to  be  received  with  great  caution. 
The  evidence,  consisting  as  it  does  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake. 
(See.  200.) 

Of  the  effect  of  admissions  when  proved,  the  rule  is 
that  the  tohole  admiaaian  is  to  be  iaJeen  togeUier.    (Sec.  201.) 

Admissions  which  have  been  acted  upon  by  others  are  con« 
elusive  against  the  party  making  them  in  all  cases  between 
him  and  the  person  whose  conduct  he  has  thus  influenced. 
It  makes  no  diilerence  whether  they  were  made  in  express 
language,  or  are  implied  from  the  open  and  general  conduct 
of  the  party.  In  such  cases  the  party  is  estopped,  on  the 
grounds  of  public  policy  and  good  faith,  from  repudiating 
his  own  representations,  as  illustrated  by  the  case  of  a  man 
cohabiting  with  a  woman,  and  treating  her  in  the  face  of  the 
world  as  his  wife,  to  whon»  in  fact  he  is  not  married. 
(Sec.  207.) 

It  makes  no  d'^fferenoe^  in  the  operation  of  the  rule,  whether 
the  thing  admitted  was  (rue  or  fahe^  it  being  the  fact  that  it 
was  acted  upon  that  renders  it  conclusive.     (Sec.  208.) 

CONFESSION  of  guilt  in  criminal  prosecutions.  — 
This  branch  of  evidence  is  divided  into  two  classes,  vi2. : 
direct  confessions  of  guilt,  and  indirect  confessions  or  those 
which,  in  civil  cases,  are  usually  termed  implied  admissions. 
(Sec.  218.) 

Here,  also,  as  before  remarked  in  regard  to  admissions,  the 
evidence  of  verbal  confessions  of  guilt  is  to  be  received  with 
greaJt  caution.    (Sec.  214.) 

It  is  generally  agreed  that  ddiberate  confeseiona  ofguiU  are 
among  the  most  effectual  proofs  in  the  law.     (Sec.  215.) 

Confessions  are  also  divided  into  Judicial  confessions,  or 
those  made  before  the  magistrate,  or  in  court  during  the  due 
course  of  legal  proceedings;  and  extrc^judidal  confessions, 
or  those  made  by  the  party  elsewhere  than  before  a  magistrate 
or  in  court. 
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BSxtra-judiclal  confessions,  uficorrobaraUd  by  any  other 
proof  of  the  corpus  delict^  are  of  themselyeB  insofflcient  to 
convict. 

The  whole  of  what  the  prisoner  said  at  the  Ume  of  making 
the  confession  should  be  taken  together.     (Sec.  216.) 

Before  any  confession  can  be  received  in  evidence  in  a 
criminal  case  it  mast  be  shown  that  it  was  vohaUary. 

If  the  confession  has  been  obtained  by  the  influence  of  hope 
or  fear^  applied  by  a  third  person  to  the  prisoner's  mind,  it 
must  be  excluded.    (Sec.  219.) 

Evidence  excluded  from  public  policy  is  such  as  the 
law  dispenses  with,  because  greater  mischiefs  would  probably 
result  from  requiring  or  permitting  its  admissions  than  from 
wholly  rejecting  it.     (Sea  236.) 

Of  this  class  are  communications  between  htuband  and 
wife^  profeastonal  communications,  atoards,  secrete  of  state^ 
proceedings  of  grand  and  traverse  furors,  and  that  which 
is  indecent  or  offensive  to  public  morals,  or  injurious  to  the 
feelings  or  interest  of  third  persons.     (Sec.  287.) 

Exceptione  to  the  rule  are  communications  made  to  clergymen 
and  physicians;  and  grand  Jurors  may  also  be  asked  whether 
twelve  of  their  number  actually  concurred  in  the  finding  of  a 
bill,  the  certificate  of  the  foreman  not  being  conclusive  evi- 
dence of  that  fact.     (Sec.  247.) 

Number  of  witnesses ,  and  the  nature  and  quantity  of 
proof  required  in  particular  cases.  —  Two  witnesses  are 
necessary  to  convict  of  high  treason.     (Sec.  257.) 

Perjury  is  a  crime  suflSciently  established  by  one  witness, 
with  corroborating  circumstances.     (Sec  257.) 

If  the  evidence  adduced  in  proof  of  the  crime  of  perjury 
consists  of  (too  opposing  statementsot  the  prisoner,  and  nothing 
more,  he  cannot  be  convicted ;  for  there  are  cases  in  which  a 
person  might  very  honestly  and  conscientiously  swear  to  a 
particular  fact,  from  the  best  of  his  recollection  and  belief, 
and  from  other  circumstances  subsequently  be  convinced  that 
he  was  wrong,  and  s^ear  to  the  reverse,  without  meaning 
to  swear  falsely  either  time.     (Sec.  259.) 
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The  evidence  arising  from  drcnmstancee  alone  may  be 
stronger  than  the  testimooy  of  any  single  witness.  (Sec. 
260.) 

The  atatate  of  frauds  passed  in  the  reign  of  Charles  II., 
the  proyisioDS  of  which  have  been  enacted,  generally,  in  the 
same  words  in  nearly  all  the  United  States,  universally  requires 
all  oonveyance  of  land,  or  interest  in  lande^  for  more  than  three 
years,  to  be  evidenced  by  wrUing.  All  interests  in  lands,  of 
whateyer  nature,  created  by  parol  without  writing,  being 
allowed  only  the  force  and  effect  of  estates  at  will,  except 
-leases  not  exceeding  three  years,  for  which  term  a  parol  lease 
is  good ;  but  if  it  is  to  commence  infuturOj  yet  if  the  term  is 
not  to  exceed  three  years,  it  is  good.  A  parol  lease  for  a 
longer  period  than  the  statute  admits  is  void  for  the  excess. 
(Sec.  262.) 

By  the  same  statute  written  evidence,  signed  by  the  party 
to  be  charged  therewith,  or  by  his  agent,  is  required,  in 
every  case  of  contract  by  an  executor  or  administrator,  to 
answer  damages  out  of  hie  otvn  estate ;  in  eyery  promise  of 
one  person  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  in  every  agreement  made  in  consideration  of  marriage. 
In  every  i^eement  which  is  not  performed  within  a  year  from 
the  time  of  making  it ;  in  every  contract  for  the  sale  of  lands, 
4;enemeDt8,  hereditaments,  or  any  interest  in  or  concerning 
them ;  also  in  every  case  of  contract  for  the  sale  of  goods,  un- 
less the  buyer  shall  receive  part  of  the  goods  at  the  time  of  sale, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment.     (Sec.  268.) 

Devises  of  lands  and  tenements  are  also  required  to  be  in 
writing,  signed  by  the  testator,  and  attested  by  competent 
witnesses.     (Sec.  272. ) 

Admissibility  of  parol  or  verbal  evidence  to  affect 
that  which  Is  vnrltten.  -*  By  toriUen  evidence  is  here  meant, 
not  everything  in  writing,  but  that  only  containing  the  terms 
of  a  contract  between  the  parties,  and  designed  to  be  the 
respository  and  evidence  of  their  final  intentions.     (See.  275.) 

The  rule  is  that  parol  contemporaneous  evidence  Is 
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inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument.     (Sec.  275.) 

Bat  written  instraments  may  be  read  by  the  ligbt  of  annonnd- 
iDg  circamstances  in  order  to  more  perfectly  understand  the 
intent  and  meaning  of  the  parties,  but  no  other  words  are  to  be 
added  to  it,  or  substituted  in  their  stead. 

The  duty  of  the  court  is  to  ascertain,  not  what  the  parly 
secretly  intended,  but  what  is  the  meaning  of  the  words  they 
have  used ;  and  where  the  language  of  an  instrument  has  a  set- 
tled legal  construction,  parol  evidence  is  not  admissible  to 
contradict  that  construction.     (Sec.  277.) 

The  terms  of  every  written  instrument  are  to  be  understood 
in  their  plainj  ordinary ^  and  popular  setMS,  unless  by  tlte 
known  usage  of  trade,  or  the  like,  they  have  acquired  a  peculiar 
sense. 

The  rule  under  consideration  is  applied  only  in  suits  bt>- 
tween  the  parties  to  the  instrument^  as  they  alone  are  to  blame 
if  the  writing  contains  what  was  not  intended,  or  omits  that 
which  it  should  have  contained.    (See  279.) 

The  rule  excludes  only  parol  evidence  of  the  language  of  the 
parties  contradicting,  varying,  or  adding  to,  that  wliich  is  con- 
tained in  the  written  instrument.     (Sec.  282.) 

But  where  the  agreement  in  writing  is  expressed  in  short 
and  incomplete  terms,  parol  evidence  is  admissible  to  explain 
that  which  is,  per  se,  unintelligible,  such  explanation  not  being 
inconsistent  with  the  written  terms. 

The  rule  does  not  restrict  the  court  to  the  perusal  of  a  single 
paper  or  instrument;  for,  while  the  controversy  Is  between 
the  original  parties  or  their  representatives,  all  their  conteni" 
poraneous  writings^  relating  to  the  same  subject-matter,  are 
admissible  in  evidence.     (Sec.  283. ) 

Neither  is  the  rule  infringed  by  the  admission  of  parol 
evidence  showing  that  the  instrument  is  altogether  void^  or 
that  it  never  had  any  legal  existence  or  binding  force,  either 
by  reason  of  fraud,  or  for  want  of  due  execution  and  deliv- 
ery,  or  for  the  illegality  of  the  subject-matter.  And  this 
qualification  applies  to  all  contracts,  whether  under  seal  or  not. 
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The  want  of  a  consideration  may  also  be  proved  to  show 
that  the  agreement  is  not  binding  unless  it  is  nnder  seal,  which 
is  generally  conclusive  evidence  of  a  sufficient  consideration, 
or  is  a  negotiable  instrument  in  the  hands  of  an  innocent 
indorsee.    (Sec.  284.) 

Fraud,  practiced  by  the  party  seeking  the  remedy  upon  him 
against  whom  it  is  sought,  and  in  that  which  is  the  subject- 
matter  of  the  action  or  daim,  is  universally  held  fatal  to  his 
title. 

Parol  evidence  may  also  be  offered  to  show  that  the 
contract  was  made  for  the  furtherance  of  objects  forbidden  by 
lata  J  or  that  the  writing  was  obtained  by  felony  ^  or  by  duress, 
or  that  the  party  was  incapable  of  binding  himself,  by  reason 
of  some  legal  impediment,  such  as  infancy,  coverture,  want  of 
reason,  drunkenness,  etc.,  or  that  the  instrument  came  into 
the  hands  of  the  plaintiff  without  any  absolute  and  final  delifh 
ery  by  the  obligor  or  party  charged.     (Sec.  284.) 

Nor  does  the  rule  apply  in  cases  where  the  original  contract 
was  verbal  and  entire,  and  a  part  only  of  it  was  reduced  to 
forUing, 

Neither  is  the  rule  infringed  by  the  introduction  of  parol 
evidence,  contradicting  or  explaining  the  instrument  in  some  of 
its  recitals  offacte^  where  such  recitals  do  not,  on  other  princi- 
ples, estop  the  party  to  deny  them ;  as,  to  show  that  the  lands 
described  in  the  deed  as  in  one  parish  were,  in  fact,  situated 
in  another.  So,  also,  parol  evidence  is  admissible  to  show 
when  a  written  promise,  without  date,  was,  in  fact,  made. 
(Sec.  285.) 

As  it  is  a  leading  role  that  written  instmments  are 
to  be  interpreted  according  to  their  subject-matter, 
parol  or  verbal  testimony  must  be  resorted  to  in  order 
to  ascertain  the  nature  and  qualities  of  the  subject  to 
which  the  instrument  refers.  Evidence  which  is  calculated 
to  explain  the  subject  of  an  instrument  is  essentially  different 
in  its  character  from  evidence  of  verbal  communications 
respecting  it.    (Sec.  286.) 

There  is  no  material  difference  of  principle  in  the  rules  of 
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interpretatton  between  wUU  and  coniractSi  except  what  natnr- 
aUy  arises  from  the  different  circumstanoes  of  the  parties.  The 
object  in  both  cases  is  the  same,  namely,  to  discover  the  inten- 
tion. And  to  do  this,  the  coort  may,  in  either  case,  put  them* 
aelvea  in  the  place  of  the  party  ^  and  then  see  how  the  terms  of 
the  instrument  affect  the  property  or  snbject-matter.  With 
this  view  evidence  must  be  admissible  of  all  the  circumstances 
surrounding  the  author  of  the  instrument ;  and  if  the  court,  by 
these  means,  cannot  ascertain  the  meaning  and  intention  of 
the  author  from  the  language  of  the  instrument  thus  illustrated, 
it  is  a  case  of  incurable  and  hopeless  uncertainty,  and  the  in- 
strument, therefore,  is  so  far  inoperatiye  and  void.  (Sec. 
287.) 

fiVidence  of  known  and  established  osage^  respecting 
the  subject  to  which  the  contract  relates,  also  does  not  infringe 
the  rule  which  forbids  the  admission  of  parol  evidence  to 
contradict  or  vary  a  written  contract.  But,  though  usage  may 
be  admissible  to  explain  what  is  doubtful,  it  is  not  admissi- 
ble to  contradict  what  is  plain.     (Sec.  292.) 

Neither  is  the  rule  infringed  by  the  admission  of  oral  evi« 
deuce  to  prove  a  new  and  distinct  agreernent  upon  a  new  con- 
sideration,  whether  it  be  as*  a  substitute  for  the  old  or  in  addi- 
tion to  or  beyond  it.    (Sec.  803.) 

Oral  evidence  is  also  admissible  to  show  that,  by  a  subse-, 
quent  agreement,  the  time  of  performance,  in  the  case  of  a 
simple  contract,  was  enlarged;  or  the  place  of  performance 
changed ;  or  that  the  davnoug^  for  non-performance  were  waived ; 
or  that  it  was  founded  upon  an  insufficient  or  unlawful  con- 
9ideraJtion,  or  without  consideration,  or  that  the  agreement 
itself  was  waived.    (Sec.  804.) 

BeceiptSy  so  far  as  they  go  to  acknowledge  only  payment 
or  delivery,  are  merely  prima  facie  evidence  of  the  fact,  and 
not  conclusive ;  therefore  they  may  be  contradicted  by  oral 
testimony.  But  in  so  far  as  they  are  evidence  of  a  contract 
between  the  parties,  they  stand  on  the  footing  of  all  other  con- 
tracts in  writing,  and  cannot  be  contradicted  or  varied  by 
parol.    (Sec.  805.) 
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MEANS  OF  FBOOF,  OB  THE  INSTRUMENTS  OF 
EVIDENCE.— WITNESSES,  AND  THE  MEANS  OP 
PROCURING  THEIR  ATTENDANCE. 

The  instraments  of  OTldence  are  divided  into  two  gen- 
eral classes,  namely,  written  and  unwriUen*    (Sec.  307.) 

By  unwritUn  or  aral  evidence  is  meant  the  testimony  given 
by  witnesses  viva  voce,  eitlier  in  open  oonrt  or  before  a  magis- 
trate acting  under  its  commission  or  the  authority  of  law. 
(Sec.  808.) 

The  attendance  of  witnesses  is  procured  by  a  summons 
called  a  writ  of  eubpaBna^  every  court  having  power  definitely 
to  hear  and  determine  any  suit  having,  by  the  common  law, 
inherent  power  to  call  for  all  adequate  proofs  of  the  facts  in 
controversy,  and,  to  that  end,  to  summon  and  compel  the 
attendance  of  witnesses  before  it.  The  writ  of  euibpcena 
suffices  for  only  one  sitting  or  term  of  court ;  the  witness  must 
be  summoned  anew  to  each  term.    (Sec.  809.) 

Snbpcena,  or  the  ordinary  summons,  is  a  judicial  writ 
directed  to  the  witness,  commanding  him  to  appear  at  court 
to  testify  what  he  knows  in  the  cause  therein  described, 
pending  in  such  court,  under  a  certain  penalty  mentioned 
in  the  writ. 

Subpoena  daces  tecom  is  the  ordinary  subpoena  contain- 
ing a  dauee  commanding  the  witness  to  bring  forth  with  him 
also  certain  books  or  papers  in  his  possession.    (Sec.  809.) 

If  the  witness  is  in  custody,  or  is  in  the  military  or  naval 
service,  and,  therefore,  not  at  liberty  to  attend  without  leave 
of  his  superior  officer,  which  he  cannot  obtain,  he  may  be 
brought  into  court  to  testify  by  a  writ  of  habeaa  corpus  ad 
testificandum.    (Sec.  812.) 

By  recognizance  is  another  method  by  which  the  attend- 
ance of  witnesses  in  criminal  cases  is  enforced,  which  is  the 
usual  course  upon  all  examinations  where  the  party  accused  is 
committed  or  bound  over  for  trial.    (Sec.  818.) 

The  service  of  a  subpoena  upon  a  witness  ought  always 
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to  be  made  in  a  reaaonaJble  time  before  trial.  The  time  is  gen- 
erally fixed  by  statute  according  to  the  distance,  but  at  least 
one  day's  notice  is  necessary,  however  inconsiderable  the 
distance.    (Sec.  814.) 

The  maimer  of  service  should  be  penonal;  otherwise  the 
witness  cannot  be  chargeable  with  contempt  for  non-appear- 
ance.   (Sec.  815.) 

Witnesses,  as  weU  as  parties,  are  protected  from  arrest 
while  going  to  the  place  of  trial,  while  attending  there  for  the 
purpose  of  testifying,  and  while  returning  home.    (Sec.  816.) 

Where  the  witness  has  been  duly  summoned,  and  his  fees 
paid  or  tendered,  er  the  payment  or  tender  waived,  if  he  will- 
fully neglects  to  appear,  he  is  guilty  of  a  contempt  of  the  pro- 
cess of  court,  and  may  be  proceeded  against  by  an  attachment 
on  motion.     (Sec.  819.) 

If  the  witness  resides  abroad  out  of  the  Jurisdiction  of 
the  court,  and  refuses  to  attend,  or  is  eiek  and  unoMe  to  attend, 
his  testimony  can  be  obtained  only  by  taking  his  d^fH>8Uian* 
(Sec.  820.) 

OF  THB  OOMPBTBNCY  OF  WITNESSES.  —The 
common  law  rejects  the  testimony  of  parties^  of  persons  defl* 
dent  in  understanding ^  of  persons  insensible  to  the  obligo' 
tions  of  an  oath^  and  of  persons  whose  pecuniary  interest  is 
directly  involved  in  the  matter  in  issue.     (Sec.  827.) 

First.  — In  regard  to  partieSf  the  general  rule  of  the  com- 
mon law  is  that  a  party  to  the  record,  in  a  civil  suit,  cannot  be 
a  witness  either  for  himself  or  for  a  co-suiter  in  the  cause. 

This  rule  of  the  common  law  is  founded,  not  solely  in  the 
consideration  of  interest,  but  partly,  also,  in  the  general  expe- 
diency of  avoiding  temptations  to  perjnry.     (Sec.  829.) 

But,  by  statutory  provision,  parties  may  now  testify  in  most 
cases. 

The  principles  which  govern  in  the  admission  or  exclusion  of 
parties  as  witnesses  in  civU  cases  are,  in  general,  applicable, 
with  the  like  force,  to  criminal  prosecutions^  except  so  far  as 
they  are  affected  by  particular  legislation,  or  by  considerationB 
of  public  policy. 
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The  record  in  a  eriminal  proseoution  cannot  be  nsed  as  evi- 
dence in  a  civil  suit,  either  at  law  or  In  equity,  except  to  prove 
the  mere  fact  of  the  adjudication,  or  a  Judicial  confeaaion  of 
guilt,  by  the  party  indicted.    (Sea  862.) 

Where  the  facts  are  personally  known  by  the  Judge,  it  seems 
now  agreed  that  the  same  person  cannot  be  both  toUnesa  and 
judge;  nor  can  a  judge,  on  the  grounds  of  public  interest  and 
convenience,  be  called  to  testify  to  what  took  place  before  him 
in  the  trial  of  another  cause,  though  he  may  testify  to  foreign 
and  collateral  matters.    (Sec.  864.) 

It  has  been  held  in  England  a  very  objectionable  proceeding 
on  the  part  of  an  attorney  to  give  evidence  when  the  acting 
advocate  in  a  cause,  and  a  sufficient  ground  for  a  new  trial ; 
but  in  the  United  States  no  case  has  been  found  to  proceed  to 
that  extent,  and  the  fact  is  hardly  ever  known  to  occur.  (Sec* 
864.) 

Secondly. — As  to  persons  deficient  in  understanding 
being  incompetent  to  testify ;  while  the  deficiency  of  under- 
standing exists,  be  the  cause  of  what  nature  soever,  the  person 
is  not  admissible  to  be  sworn  as  a  witness ;  but  if  the  cause 
be  temporary,  and  a  lucid  interval  should  occur,  or  a  cure  be 
effected,  the  competency  is  restored.    (Sec.  865.) 

Persons  deaf  and  dumb,  though  in  presumption  of 
law  idiots,  if  proved  by  the  party  offering  them  as  wit- 
nesses to  be  persons  of  sufficient  underetanding,  may  be 
sworn  and  give  evidence  by  an  interpreter,  writing,  or  by 
means  of  signs.     (Sec.  866.) 

In  respect  to  children  there  U  no  precise  age  within 
which  they  are  absolutely  excluded  on  the  presumption  that 
they  have  not  sufficient  understanding.  At  the  age  of  four* 
teen  every  person  is  presumed  to  have  common  discretion^and 
understanding  undl  the  contrary  appears ;  but  under  that  age 
it  is  not  so  presumed,  and,  therefore,  Inquiry  is  made  as  to 
the  degree  of  understanding  of  the  child,  and  if  he  appears  to 
have  sufficent  natural  intelligence,  and  to  have  been  so  in- 
structed as  to  comprehend  the  nature  and  effect  of  an  oath, 
he  Is  admitted  to  testify,  whatever  his  age  may  be  —  the 
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examination  being  made  by  the  judge,  at  his  discretion.  (Sec. 
867.) 

Thirdly.  —  Those  who  are  Insensible  to  the  obllga- 
tlona  of  an  oath,  from  defect  of  religoos  sentiment  and 
belief,  constitute  another  class  of  persons  incompetent  to 
testify  as  witnesses,  as  atheisU^  ir^fldels^  etc.    (Sec.  868. ) 

An  oath  is  an  outward  pledge,  given  by  the  witness,  tliat 
his  attestation  or  promise  is  made  under  an  immediate  sense 
of  his  responsibility  to  God. 

Ab  to  the  degree  of  rellgioiui  faith  necessary  or 
required  in  a  witness  the  rule  of  law  is  that  the  person  is  com- 
petent to  testify  if  he  believes  in  the  being  of  Ood,  and  a  fu- 
ture state  of  rewards  and  punisliment — that  is  that  divine 
punishment  will  be  the  certain  consequence  of  peijury.  (Sec. 
369.) 

Persons  Infamous  —  that  is,  who  have  been  legally  ad- 
Judged  guilty  of  those  heinous  crimes  which  men  generally 
are  not  found  to  commit  unless  so  depraved  as  to  be  unworthy 
of  credit  for  truth  —  are  included  under  this  general  head  of 
exclusion  because  of  insensibility  to  the  obligation  of  an  oath, 
the  basis  of  this  rule  being  that  such  a  person  is  morally  too 
corrupt  to  be  trusted  to  testify.    (Sec.  872.) 

No  person  is  deemed  infamous,  in  law,  until  he  has  been 
legally  found  guilty  of  an  infamous  crime ;  the  mere  verdict 
of  the  Jury  is  not  sufficient ;  Judgment  only  is  the  legal  and 
conclusive  evidence  of  the  party's  guilt  for  the  purpose  of 
rendering  him  incompetent  to  testify.    (Sec.  875.) 

Accomplices.^^  particeps  criminiSf  notwithstanding 
the  turpitude  of  his  conduct,  is  a  competent  witness  so  long 
as  he  remains  not  convicted  and  sentenced  for  an  infamous 
crime. 

The  admission  of  accomplices  as  witnesses  for  the  govern- 
ment is  Justified  by  the  necessity  of  the  case,  it  often  being 
otherwise  impossible  to  bring  the  principals  to  Justice.  The 
usual  course  is  to  leave  out  of  the  indictment  those  who  are  to 
be  called  as  witnesses.  When  already  indicted,  whether  the 
accomplice  shall  be  admitted  as  a  witness  for  the  government 
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or  not  is  determined  by  the  judges  as  in  their  disoretion  may 
best  serve  the  purpose  of  justice.    (Sec.  879.) 

The  degree  of  eredU^  however,  to  be  given  to  an  accomplice 
is  a  matter  exclusively  within  the  province  of  the  jury ;  and  it 
has  become  the  settled  practice,  under  advice  from  the  bench, 
not  to  convict  a  prisoner,  in  any  case,  of  felony  upon  the  sole 
and  uncorroborated  testimony  of  an  accomplice.    (Sec.  880.) 

Fourthly.  —  Those  interested  in  the  results  of  a 
cause  constitute  another  class  of  persons  incompetent  to  tes- 
tify on  the  same  principle  that  excludes  parties  themselves, 
viz. :  the  temptations  and  danger  of  perjury,  and  the  little 
credit  generally  found  due  to  such  testimony  in  judicial 
investigations.     (Sec.  886.) 

EXAMINATION  OF  WITNESSES.  —  This  subject 
lies  chiefly  in  the  discretion  of  the  Judge,  it  being,  from 
its  very  nature,  susceptible  of  but  few  positive  and  stringent 
rules. 

Whatever  is  left  to  the  discretion  of  one  Judge,  his 
decision  is  not  subject  to  be  reversed  or  revised  by 
another.    (Sec.  481.) 

If  the  judge  deems  it  essential  to  the  discovery  of  truth 
that  the  witnesses  should  be  examined  out  of  the  hearing  of 
eofih  other ^  he  will  so  order  it.     (Sec.  432.) 

When  a  witness  has  been  duly  sworn  and  his  competency 
settled,  if  objected  to,  he  is  first  examined  by  the  party  pro- 
ducing him,  which  is  called  his  direct  examinoUion.  He  is 
afterwards  examined  as  to  the  same  matters  by  the  adverse 
party,  which  is  called  his  croea-examination,    (Sec.  483.) 

In  the  direct  examination  of  a  witness  it  is  not  allowed  to 
put  to  him  what  are  termed  lectding  qtiestiona  —  that  is,  ques- 
tions which  suggest  to  the  witness  the  answer  desired.  (Sec. 
484.) 

Questions  are  also  objectionable  as  leading  which,  embody- 
ing a  material  fact,  admit  of  an  answer  by  a  simple  negative  or 
aflSrmative.  An  argumentative  or  pregnant  course  of  interro- 
gation is  as  faulty  as  the  like  course  in  pleading. 

In  fMime  cases  leading  questions  are  permitted,  even 
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in  a  direct  examination,  viz. :  where  the  witness  appears  to  be 
hostile  to  the  party  producing  him,  or  in  the  interest  of  the  other 
party,  or  untoilling  to  give  evidence,  or  where  an  omission  in  his 
testimony  is  evidently  caused  by  foant  of  recollection^  which  a 
suggestion  may  assist. 

Indeed,  when  and  under  what  circumstances  a  leading  ques- 
tion may  be  put  is  a  matter  resting  on  the  sound  discretion  of 
the  court,  and  not  a  matter  which  can  be  assigned  for  error. 
(Sec.  4S5.) 

Though  a  witness  can  testify  only  to  such  facts  as 
are  within  his  own  knowledge  and  recollectiony  yet  he 
is  permitted  to  refresh  and  assist  his  memory  by  the  use 
of  a  written  instrument,  memorandum,  or  entry  in  a  book, 
and  may  be  compelled  to  do  so  if  the  writing  is  present  in  conrt. 
(Sec.  436.) 

The  cases  in  which  writings  are  permitted  to  be  used 
for  this  purpose  are  where  used  only  for  assisting  the  mem- 
ory of  the  witness  where  he  recollects  having  seen  the  writing 
before,  and,  though  he  has  now  no  independent  recollection 
of  the  facts  mentioned  in  it,  yet  he  remembers  that,  at  the 
time  he  saw  it,  he  knew  the  contents  to  be  correct ;  and  where, 
never  having  seen  the  writing,  nor  recollecting  anything  con- 
tained in  it,  but  knowing  the  writing  to  be  genuine,  his  mind  is 
so  convinced  that  he  is  on  that  ground  enabled  to  swear  posi- 
tively to  the  fact^  The  time  when  the  writing  thus  used  to 
restore  the  recollection  of  facts  should  have  been  made,  is  gen- 
erally at  the  time  of  the  fact  in  question,  or  recently  after- 
wards.    (Sec.  437.) 

In  general,  though  a  witness  must  depose  to  such 
facts  only  as  are  within  his  knowledge,  yet  there 
is  no  rule  that  requires  him  to  speak  with  such  expres- 
sion of  certainty  as  to  exclude  all  doubt  in  his  mind. 

Though  the  opinions  of  witnesses  are,  in  general,  not 
evidence,  yet  on  certain  subjects  some  classes  of  witnesses 
may  deliver  their  own  opinions,  and  on  certain  other  subjects 
any  competent  witness  may  express  his  opinion  or  belief; 
thus,  as  of  the  identity  of  a  person,  or  of  handwriting,  etc., 
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and  if  he  testifies  falsely  as  to  his  belief,  he  may  be  convicted 
of  perjury.  On  qaestions  of  science,  skill  or  trade,  or 
others  of  the  like  kind,  persons  of  skill  or  ea^perta  may  not 
only  testify  to  facts,  but  are  permitted  to  give  their  opinions 
in  evidence. 

Experts^  in  the  strict  sense  of  the  word,  are  persons  in- 
structed by  experience ;  bat,  more  generally  speaking,  the 
term  inclndes  all  men  of  science,  or  persons  professionally 
acquainted  with  the  science  or  practice  in  question,  or  con- 
versant with  the  subject-matter  on  questions  of  science,  skill 
and  trade,  and  others  of  the  like  kind.     (Sec.  440.) 

The  law  will  not  permit  parties  to  impeacli  the  gen- 
eral reputation  of  their  witnesses  for  truth,  after  they 
have  testified  or  been  produced  in  court,  though  there  are 
some  exceptions  to  this  rule ;  as  where  thp  witness  is  not  one 
of  the  party's  own  selection,  but  is  one  whom  the  law 
obliges  him  to  call,  as  the  subscribing  witness  to  a  deed,  etc. 
(Sec.  442.) 

But  a  party  calling  a  witness  is  not  precluded  from  proving 
the  truth  of  any  parttctdarfact,  by  any  other  competent  testi- 
mony in  direct  contradiction  to  what  such  witness  may  have 
testified.    (Sec.  448.) 

Where  the  witness  testifying  had  previously  stated  the  facts 
in  a  different  manner,  the  weight  of  authority  seems  in  favor 
of  admitting  the  party  to  show  that  the  evidence  has  taken 
him  by  surprise,  and  is  contrary  to  the  examination  of  the 
witness,  preparatory  to  the  trial,  this  being  necessary  for  his 
protection  against  the  contrivance  of  an  artful  witness. 
(Sec.  444.) 

When  a  witness  has  heen  examined  in  chiefs  the  other 
party  has  a  right  to  cross-examine  him,  but  no  right  to  cross- 
examine  except  as  to  facts  and  circumstances  connected  with 
the  matters  stated  in  his  direct  examination ;  and  if  he  wishes 
to  examine  him  as  to  other  matters,  he  must  do  so  by  making 
the  witness  his  own,  and  calling  him  as  such,  in  the  subse- 
quent progress  of  the  cause.     (Sec.  445.) 

Cross-examination  is  one  of  the  most  efficacious  tests 
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which  fhe  law  has  devised  for  the  disoovery  of  truth;  its 
object  being  that  the  jury  by  means  of  it,  may  the  better  un- 
derstand the  character  tk  the  witness  they  are  called  upon  to 
believe ;  his  sitnation  with  respect  to  the  parties,  and  to  the 
snbject  of  litigation;  his  interest,  motives,  inclination,  and 
prejudices;  means  of  correct  and  certain  knowledge  of  the 
facts,  etc.,  by  this  opportunity  of  observing  his  demeanor,  and 
of  determining  the  Just  weight  and  value  of  his  testimony. 
(Sec.  446.) 

Where  the  witness  is  evidently  prevaricating  or 
concealing  the  truth,  it  is  seldom  by  intimidation  or  stern- 
ness of  manner  that  he  can  be  brought  to  let  out  the  truth ; 
the  most  effectual  method  is  to  examine  rapidly  and  minutely 
as  to  a  number  of  subordinate  and  apparently  trivial  points  in 
his  evidence,  concerning  which  there  is  little  likelihood  of  his 
being  prepared  with  falsehood  ready  made ;  and,  where  such 
a  course  of  interrogation  is  sldllf ully  laid,  it  is  rarely  that  it 
fails  in  exposing  perjury  or  contradiction  in  some  parts  of  the 
testimony  which  it  is  desired  to  overturn. 

Except  in  cross-examination,  the  rule  that  the  evidence 
offered  must  correspond  with  the  allegations,  and  be  confined 
to  the  point  in  issue,  excludes  all  evidence  of  eoHcaeral  facts. 

Evidence  not  being  to  a  material  point,  the  witness  cannot 
be  punished  for  perjury  if  it  werefaUe.    (Sec.  448.) 

A  witness  cannot  be  cross-examined  as  to  any  fact  wliich  is 
collateral  and  irrelevant  to  the  issue,  merely  for  the  purpose 
of  eontradieting  him  by  other  evidence,  if  he  should  deny  it, 
thereby  to  discredit  his  testimony.    (Sec.  449. ) 

The  privilege  of  a  witness  in  not  being  competed  to  amwer  is 
his  own,  and  not  that  of  the  party ;  counsel,  therefore,  will 
not  be  allowed  to  make  the  objection ;  but  where  the  witness, 
after  being  advised  of  his  privilege,  chooses  to  answer,  he  is 
bound  to  answer  everything  relative  to  the  transaction. 
(Sec.  450.) 

Where  it  reasonably  appears  that  the  answer  will 
have  a  tendency  to  expose  the  witness  to  a  penal  lia- 
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bililyf  OF  any  Und  of  a  pwnlfihment,  or  to  a  criminal 
ehaigef  he  la  not  bound  to  answer. 

If  the  proeecatioD,  to  which  he  might  be  exposed,  is  barred 
by  lapse  of  time,  the  privilege  ceases  and  the  witness  most 
answer. 

When  a  witness  takes  advantage  of  his  privilege,  and  declines 
answering,  no  inference  of  the  tmth  of  the  fact  is  permitted  to 
be  drawn  from  that  cirounstance.    (Sec.  451. ) 

Where,  by  answering,  the  witness  may  subject  himself  to  a 
ei^  action,  or  pecuniary  loss,  or  charge  himself  with  a  debt, 
he  is  bound  to  answer.    (Sec.  452.) 

Where  the  answer  of  the  witness  will  not  directty  and  c«r* 
Uunly  show  his  infamy,  but  will  only  tend  to  disgrace  him,  he 
may  be  compelled  to  answer.  In  criminal  offenses  the  mle  is 
different.    (Sec.  456.) 

Bat  the  court  must  see  for  itself  that  the  answer  will  directly 
show  his  infamy  before  it  will  excuse  him  from  testifying  to 
the  fact. 

Wbere  the  ^[uestlon  Involves  the  fact  of  a  previous 
conviction  it  ought  not  to  be  asked,  because  there  is  higher 
and  better  evidence  which  ought  to  be  offered.    (Sec.  457.) 

In  these  matters  of  privilege  from  answering,  greater  lati- 
tude is  aUowed  in  making  inquiry  in  the  cross-examinaiion^ 
that  the  jury  may  better  understand  the  character  of  the  wit- 
ness whom  they  are  asked  to  believe,  in  order  that  his  evi- 
dence may  not  pass  for  more  than  it  is  worth.  Inquiries, 
therefore,  having  no  tendency  to  this  end,  are  clearly  imper- 
tinent. 

Where  the  question  goes  clearly  to  the  credit  of  the 
witness  for  veracity  it  is  not  easy  to  perceive  why  he 
should  be  privileged  from  answering,  notwithstanding  it  may 
disgrace  him.    (Sec.  459.) 

After  a  witness  has  been  examined  In  chief  his 
credit  may  be  Impeached  in  various  ways  besides  that  of 
exhibiting  the  improbabilities  of  a  story  by  a  cross-exami- 
nation, viz. :  by  disproving  thefcusts  stated  by  him  by  the  tes- 
timony of  others ;  by  general  evidence  affecting  his  credit  /or 


252  EVIDENCE. 

veracUy;  and  by  proof  that  he  has  made  ^totaments  out  of 
cauH  contrary  to  what  he  has  testified  at  the  trial ;  bat  this  is 
only  in  matters  relevant  to  the  issue. 

In  Impeacblnsr  the  oredlt  of  a  witness  the  examina- 
tion must  be  confined  to  his  general  reptUationj  and  not  be  * 
permitted  as  to  particalar  facts.  The  witness  most  be  able  to 
state  what  is  generally  eaid  of  the  person  by  those  among 
whom  the  person  dwells,  or  with  whom  he  is  chiefly  conver- 
sant.   (Sec.  461.) 

A  witness  cannot  be  cross-examined  as  to  the  contents  of  a 
letter,  and  asking  him  whether  he  wrote  such,  etc.,  without 
first  showing  him  the  letter  and  asking  him  whether  he  wrote 
it ;  for  the  contents  of  every  written  paper  are  to ,  be  proved 
by  the  paper  itself,  if  in  existence ;  and  if  loet^  proof  of  the 
fact  being  offered,  he  may  be  cross-examined  as  to  its  con- 
tents, after  which  he  may  be  contradicted  by  secondary  evi- 
dence of  its  contents. 

Nor  can  he  be  asked,  on  cross-examination,  whether  he  hoe 
written  eiLch  a  thing^  stating  its  particular  nature  or  purport, 
the  proper  course  being  to  put  the  writing  into  his  hands  and 
to  ask  him  whether  it  is  in  his  writing.     (Sec.  463.) 

If  the  memory  of  a  witness  is  refreshed  by  a  paper 
put  into  his  handSy  the  adverse  party  may  cross- 
examine  the  witness  upon  that  paper,  without  making  it  his 
evidence  in  the  cause. 

But  if  the  paper  is  shown  to  the  witness  merely  to  prove 
the  handwriting,  this  alone  does  not  give  the  opposite  party  a 
right  to  inspect  it,  or  to  cross-examine  as  to  its  contents. 
(Sec.  466.) 

After  a  witness  has  been  cross-examined  respecting  a 
former  statement  made  by  him,  the  party  who  coiled  him  has 
a  right  to  re-examine  him  as  to  the  same  matter,  and  to  ask 
all  questions  which  may  be  proper  to  draw  forth  an  explana- 
tion of  the  sense  and  meaning  of  the  expressions  used  by  the 
witness  on  the  cross-examination,  and,  also,  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expressions. 
(Sec.  467.) 
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WBITTEir  EVIDENCE. — Writtngs  are  divided  into 
two  elasseSf  vix. :  public  and  private  y  the  former  being  either 
judicial  or  not  judicial,  and,  with  respect  to  the  means  and 
mode  of  proving  them,  of  record  or  not  of  record.    (Sec.  470. ) 

Public  documents.  —  It  has  been  admitted  from  a  very 
early  period  that  the  inspection  and  exemplification  of  the 
records  of  the  ffing's  courts  is  the  common  right  of  the 
subject. 

Any  person  interested  in  the  proceedings  has  the  right  to  a 
copy  of  a  judicial  record  or  paper  on  applying  for  it.  (Sec. 
471.) 

Some  records  partake  both  of  a  public  and  private 
character,  and  are  treated  as  to  the  one  or  the  other,  accord- 
ing to  the  relation  in  which  the  applicant  stands  to  them; 
thuSf  the  books  of  a  corporation  are  public  with  respect  to 
its  members,  but  private  with  respect  to  strangers. 

If  an  inspection  is  wanted  by  a  stranger  in  a  case  not  within 
the  rule  of  the  common  law,  it  can  only  be  obtained. by  a  bill 
of  discovery  through  the  aid  of  a  court  of  equity.    (Sec.  474. ) 

Inspection  of  the  books  of  public  officers  is  subject  to  the 
same  restriction  as  in  the  case  of  corporation  books.  (Sec. 
475.)' 

'  The  motion  for  rule  to  inspect  and  take  copies  of 
books  and  writings  vrhen  an  action  is  pending,  may  be 
made  at  any  stage  of  the  cause,  and  is  founded  on  an  c^ffldavUy 
eteting  the  circumstances  under  which  the  inspection  is  claimed, 
and  that  an  application  therefor  has  been  made  to  the  proper 
quarter  and  refused.    (Sec.  477.) 

But  when  no  custion  is  pending^  the  proper  course  is  to  move 
for  a  rule  to  show  cause  why  mandamus  should  not  issue, 
commanding  the  officer  having  custody  of  the  books  to  per- 
mit the  applicant  to  inspect  and  take  copies.    (Sec.  478.) 

Mode  of  proof  of  public  documents.  Courts  take  notice 
judicially  of  the  political  constitution,  or  frame  of  the  govern- 
ment, of  their  own  country,  its  essential  and  political  agents 
or  officers,  and  its  essential,  ordinary,  and  regular  operation. 

The  great  seal  of  the  state^  and  the  seals  of  its  J  udiclal 
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tribunals,  reqaire  no  proof  other  tlmn  insp^tion.  So,  also, 
seals  of  state  of  other  nations,  reoognized  by  thefarown  sovereign 
seals  of  foreign  conrtsof  admiralty  and  of  notaries  pnblio. 
(Sec.  479.) 

Public  statates  also  need  no  proof,  being  supposed  to  exist 
in  the  memories  of  all ;  but,  for  certainty  of  recollection,  refer- 
ence is  had  either  to  a  copy  from  the  legislative  rolls  or  to 
the  book  printed  by  pnblic  authority.    (Sec.  480. ) 

Acts  of  state  may  be  proved  by  production  of  the  original 
printed  document  from  a  press  authorised  by  government. 

Proclamations,  and  other  acts  and  orders  of  the 
executlTe  of  the  like  character,  may  be  proved  by  the  pro- 
duction of  the  government  gasette  in  which  they  were  author- 
ized to  be  printed.    (Sec.  481.) 

Printed  copies  of  public  documents,  transmitted  to  Congress 
by  the  President  of  the  United  States,  and  printed  by  the 
printer  to  Congress,  are  evidence  of  these  documents ;  and  in 
all  cases  of  a  proof  by  copy,  if  the  copy  has  been  taken  by  a 
machine,  worked  by  the  witness  who  produced  it,  it  is  suffi- 
cient. 

As  to  legislative  acts  in  the  United  States,  generally,  the 
printed  copies  of  the  laws  and  resolves  of  the  legislature  pub- 
lished by  its  authority,  are  held  competent  evidence ;  and  it  is 
sufficient,  prima  fade,  that  the  book  purports  to  have  been  so 
printed. 

The  Journals  of  the  legislature^  and  all  other  ptMie 
records  and  documerUa^  may,  from  their  immovable  nature,  be 
proved  by  examined  copies;  and  it  is  a  general  rule  that^ 
whenever  the  thing  to  be  proved  would  require  no  collateral 
proof  upon  its  production,  it  is  provable  by  a  copy. 

Public  writings^  such  as  official  regieterSj  or  books  kept  by 
persons  in  public  office^  are  entitled  to  an  extraordinary  degree 
of  confidence,  and  are  generally  admissible  In  evidence  with- 
out the  ordinary  and  necessary  tests  of  truth,  being  so  recog- 
nised by  law,  because  they  are  required,  by  law,  to  be  kept, 
the  entries  in  them  being  of  public  interest  and  notorietyi  and 
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iMoaase  they  are  made  ander  the  sanction  of  an  oath  of  oflSoe 
or  official  duty 

All  docomentB  of  a  public  nature,  which  there  would  be 
an  inconvenience  in  removing,  and  which  the  party  has  a  right 
to  inspect,  may  be  proved  by  a  duly  authenticated  copy. 
(Sec.  488.) 

When  the  books  themselves  are  produced,  they  are  received 
as  evidence  without  further  attestation;  but  they  must  be 
accompanied  by  proof  that  they  come  from  tiie  proper 
repository. 

In  regard  to  foreign  laws  the  courts  do  not  take  judicial 
notice  of  them,  but  they  must  be  proved  as  facts.  (Sec. 
486.)  . 

Grenerally,  authenticated  copies  of  the  written  laws,  or  of 
other  public  instruments  of  a  foreign  government,  are  expected 
to  be  produced.    (Sec.  487.) 

The  court  may  proceed  on  its  own  knowledge  of  foreign  laws 
without  the  aid  of  other  proof ;  but,  in  general,  foreign  laws 
are  required  to  be  verified  by  the  sanction  of  an  oath  unless 
verified  by  some  high  authority,  such  as  the  law  respects,  not 
lesd  than  it  respects  the  oath  of  an  individual. 

Tbe  usual  mode  of  authenticating  foreign  laws  and 
judgments  is  by  an  exemplification  of  a  copy  under  the  great 
seal  of  state,  or  by  a  copy  proved  to  be  a  true  copy  by  a  wit- 
ness who  has  examined  and  compared  it  with  the  original ;  or 
by  a  certificate  of  an  officer  properly  authorized  by  law  to  give 
the  copy,  which  certificate  must  itself  be  also  duly  authenti- 
cated. 

Foreign  unwritten  laws,  customs  and  usages  are 
proved  by  parol  evidence. — Sometimes,  however,  certifi- 
cates of  persons  in  high  authority  are  aUowed  without  other 
proof.    (Sec.  488. ) 

The  reciprocal  relations  between  the  national  government 
and  the  several  states  composing  the  United  Suites  are  not 
foreign,  but  domestic ;  hence  the  courts  of  the  United  States 
take  judicial  notice  of  all  the  public  laws  of  the  respective  States, 
and  the  courts  of  the  several  States  take  Judicial  notice  of  ail 
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pablic  acts  of  Congress ;  bat  private  statutes  must  be  proved 
in  the  ordinary  way.     (Sec.  490. ) 

A  printed  volume  purporting  on  the  face  of  it  to  contain 
the  laws  of  a  sister  State,  is  admissible  as  prima  facie  evi- 
dence to  prove  the  statute  laws  of  that  State.  The  seal  of  a 
State  is  a  saffieient  authentication^  without  the  attestation  of 
any  officer  or  any  other  proof ;  and  it  will  be  presumed  prima 
facie  that  the  seal  was  affixed  by  the  proper  officer.  (Sec. 
491.) 

To  entitle  a  book  to  the  character  of  official  register  it  is 
not  necessary  that  it  be  required  by  an  express  statute  to  be 
kept,  nor  that  the  nature  of  the  office  should  render  the  book 
indispensable ;  it  is  sufficient  that  it  be  directed  by  proper 
authority  to  be  kept^  and  that  it  be  kept  according  to  such 
directions. 

Any  approved  public  and  general  history  is  admissible 
to  prove  ancient  facts  of  a  public  nature,  and  the  general  usages 
and  customs  of  the  country.     (Sec.  497.) 

RECORDS  AND  JUBICIAL  WRITINGS.  —As  to  the 
proof  of  records,  this  is  done  either  by  mere  production  of  the 
records  or  by  a  copy. 

Copies  of  records  are :  exemplifications,  copies  by  an 
authorized  officer,  and  sworn  copies. 

Exemplifications  are  copies  under  the  seal  of  the  court 
where  the  record  remains.     (Sec.  501.) 

The  record  itself  is  produced  only  when  the  cause  is  in 
the  same  court  whose  record  it  is,  or  when  it  is  the  subject  of 
proceedings  in  a  superior  court.     (Sec.  502. ) 

Copies  of  Records  and  Judicial  proceedings,  under 
seal,  are  deemed  of  higher  credit  than  sworn  copies,  as  having 
passed  under  a  more  exact  critical  examination.    (Sec.  503.) 

The  records  and  judicial  proceedings  of  the  courts  of  any 
State  are  proved  or  admitted  in  any  other  court,  within  the 
Dnited  States,  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  together  with  a  certificate  of  the  judge  that  the 
attestation  is  in  due  form.     (Sec.  504.) 

The  attestation  of  the  copy  must  be  according  to  the 
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form  used  in  the  State  from  which  the  record  comes.    (Sec. 
506.) 

An  office  copy  of  a  record  is  a  copy  aathenticated  by  an 
officer  intrusted  for  that  purpose,  and  is  admitted  in  evidence 
aponthe  credit  of  the  officer,  without  proof  that  it  has  been 
actually  examined.     (Sec.  507.) 

The  proof  of  records  by  an  examined  copy  is  by  producing 
a  witness  who  has  compared  the  copy  with  the  original,  or 
with  what  the  officer  of  the  court  or  any  other  person  read  as 
the  contents  of  the  record.     (Sec.  508.) 

If  the  record  is  lost  and  is  ancient,  its  existence  and  con- 
tents may  sometimes  be  presumed ;  but,  after  proof  of  loss, 
its  contents  may  be  proved  like  any  other  document,  by  any 
secondary  evidence,  where  the  case  admits  of  no  better.  (Sec. 
509.) 

The  Judgments  of  inferior  courts  are  usually  proved  by 
producing  from  the  proper  custody  the  book  containing  the 
proceedings^  or  by  examined  copies,  if  perfect.    (Sec.  513.) 

Depositions  taken  upon  interrogatories,  under  a  special 
commiseion^  cannot  be  read  without  proof  of  the  commission 
under  which  they  were  taken.    (Sec.  517.) 

Testaments  are  proved  by  due  form  of  law  per  testes^  upon 
due  notice  and  hearing  of  all  parties  concerned.     (Sec.  518.) 

Examinations  of  prisoners  in  criminal  cases  are  usu- 
alljr  proved  by  the  magistrate  or  clerk  who  wrote  them  down. 
(Sec.  520.) 

The  proof  of  writs,  whether  by  production  of  the  writ 
itself  or  by  a  copy,  depends  on  its  having  been  returned  or 
not.  After  being  returned  it  has  become  matter  of  record 
and  is  to  be  proved  by  a  copy  from  the  record.  If  not 
returned  it  may  be  proved  by  producing  it ;  if  it  cannot  be 
found,  after  diligent  search,  it  mny  be  proved  by  secondary 
evidence,  as  in  other  cases.    (Sec.  521.) 

Justice  requires  that  every  cause  be  once  fairly 
and  impartially  tried;  but  having  been  once  so 
tried,    public  tranquillity    demands    that    all   litigation    of 

17 


1 


258  EVIDENCE. 

that  qnestion,  and  hettoeen  those  parties^  should  be  forever  oloeed. 
(See.  522.) 

PrlYity  denotes  mntual  or  saccessive  relationship  to  the 
same  rights  of  property.  Persons  standing  in  this  relation  to 
the  litigating  party,  being  identified  with  him  in  interest,  are 
bound  by  the  proceedings,  and  hence  a^Zj^rmef,  whether  in 
estate,  in  blood,  or  in  law,  are  estopped  from  litigating  that 
which  is  conclusive  upon  him  with  whom  they  are  in  privity 
(Sec.  528.) 

A  record  may  also  be  admitted  in  evidence  in  favor  of  a 
stranger  against  one  of  the  parties,  as  containing  a  9olevMi 
admission  or  Judicial  declaration  by  such  party  in  regard  to  a 
certain  fact.     (Sec.  527.) 

'  The  principle  upon  which  judgments  are  held  conclusive  upon 
the  parties  requires  that  the  rule  should  apply  only  to  that 
which  was  directly  in  iasue^  and  not  to  everything  which  was 
incidentally  brought  into  the  controversy. 

A  record,  therefore,  is  not  held  conclusive  as  to  the  truth 
of  any  allegations  which  were  not  material  nor  traversable ; 
but  as  to  things  material  and  traversable  it  is  conclusive  and 
final. 

The  general  roles  upon  the  subject  of  Judgments 
being  given  in  evidence  in  civil  suits  seems  to  be,  firsts 
that  the  judgment  of  a  court  of  concurrent  jurisdiction  directly 
upon  the  point  is,  as  a  plea,  a  bar ;  or,  as  evidence,  conclusive 
between  the  same  parties,  upon  the  same  matter,  directly  in 
question  in  another  court ;  and,  secondly^  that  the  judgment 
of  a  court  of  exclusive  jurisdiction  directly  upon  the  point  is, 
in  like  manner,  conclusive  upon  the  same  matter,  between  the 
same  parties,  coming  incidentally  in  question  in  another  court 
for  a  different  purpose.  But  neither  the  judgment  oft  a  con- 
current nor  exclusive  jurisdiction  is  evidence  of  any  matter 
which  came  collaterally  in  question,  though  within  their  juris- 
diction, nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment.  (Sec 
528.) 


EYIDENGE.  259 

It  is  only  where  the  point  in  issue  has  heen  deter- 
mined that  the  Judgment  is  a  har.    (Sec.  529.) 

So,  also,  to  constitate  a  judgment  a  complete  bar  it  must 
appear  to  have  been  a  decision  upwi  the  merita.    (Sec.  580. ) 

As  a  general  rule  a  verdict  and  judgment  in  a  criminal 
ease  cannot  be  given  in  evidence  in  a  civil  action  to  establish 
the  facta  on  which  it  was  rendered,  and  a  judgment  in  a  eivU 
(iction  is  inadmissible  as  evidence  in  a  criminal  prosecution. 

But  the  verdict  and  Judgment  in  any  case  are 
always  admissible  to  prove  the  fact  that  the  Judg- 
ment was  rendered  or  the  verdict  given.     (Sec.  538.) 

By  the  constitution  and  statutes  of  the  United  States,  Judg- 
ments of  other  States,  authenticated  as  the  statutes 
provide,  are  put  upon  the  same  footing  as  domestic 
Judgments,  but  no  execution  can  issue  upon  such  judgments 
without  a  new  suit  in  the  tribunals  of  other  States.  (Sec. 
548.) 

Depositions  are  but  secondary  evidence,  and  to  be 
admissible  as  evidence  it  is  essential  that  they  be  regularly 
taken,  under  legal  proceedings  duly  pending,  and  in  a  manner 
provided  by  law. 

In  regard  to  the  admissibility  of  a  former /tcd^men^  in  evi- 
dence, it  is  generally  necessary  that  there  be  a  perfect 
miOualit^  between  the  parties,  neither  being  concluded  unless 
both  are  alike  bound ;  but  with  respect  to  depoaiHonSf  though 
this  rule  is  admitted  in  its  general  principle,  yet  it  is  applied 
with  more  latitude  of  discretion,  and  complete  mutuatity  or 
identity  of  all  the  parties  is  not  required.     (Sec.  558.) 

As  to  inquisitions. — The  general  rule  in  regard  to 
these  documents  is  that  they  are  admissible  in  evidence,  but 
they  are  not  conclusive  except  against  the  parties  immediately 
concerned  and  their  privies.     (Sec.  556.) 

PRIVATE  WRITINGS.  — In  general,  all  such  pro- 
duced in  evidence  must  be  proved  to  be  genuine. 

Solemn  obligations  and  instruments,  under  the  hand  of  the 
party,  purporting  to  be  evidence  of  title,  such  as  deeds,  bills, 
and  notes,  must  be  produced,  and  the  execution  of  them  gen- 
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erally  prored,  or  their  absenoe  duly  aooounted  for,  and  their 
loss  supplied  by  secondary  evidence.    (Sec.  557.) 

If  the  instrument  is  lost^  evidence  is  required  that 
such  a  paper  once  existed  —  slight  evidence  being  suflS- 
dent — and  that  a  bona  fide  and  diligent  search  has  been  un- 
successfully made  for  it,  after  which  his  own  affidavit  is 
admissible  to  the  fact  of  its  loss. 

The  same  rule  prevails  where  the  instrument  is  destroyed. 
(Sec.  558.) 

The  production  of  private  vrritini^s,  in  which  another 
person  has  an  interest^  may  be  had  either  by  a  bill  of  dis- 
covery in  proper  cases,  or,  in  trials  at  law,  by  a  writ  of 
subpoena  duces  tecum  directed  to  the  person  who  has  them  in 
his  possession. 

The  courts  of  common  law  may  also  make  an  order  for  the 
inspection  of  writings  in  the  possession  of  one  party  to  a  suit 
in  favor  of  the  other. 

Application  for  this  should  be  supported  by  the  affldavU  of 
the  party.     (Sec.  559.) 

When  the  instrument  is  in  the  hands  or  power  of 
the  adverse  party^  there  are,  in  general,  except  in  the  cases 
mentioned,  no  other  means  at  law  of  compelling  him  to  pro- 
duce it ;  but  the  practice  in  such  cases  is  to  give  him  or  his 
attorney  a  regular  notice  to  produce  the  original,  in  order  to 
lay  the  foundation  for  the  introduction  of  secondary  evidence 
of  the  contents  of  the  document  or  writing,  by  showing  that 
the  party  has  done  all  in  his  power  to  produce  the  originaL 
(Sec.  560.) 

There  are  three  cases  in  which  sneh  notice  to  pro- 
duce is  not  necessary :  first,  where  the  instrument  to  be 
produced  and  that  to  be  proved,  are  duplicate  originals; 
secondly,  where  the  instrument  to  be  proved  is  itself  a  notice^ 
such  as  a  notice  to  quit,  or  a  notice  of  the  dishonor  of  a  bill 
of  exchange ;  thirdly,  where,  from  the  nature  of  an  action^ 
the  defendant  has  notice  that  the  plaintiff  intends  to  charge 
him  with  possession  of  the  instrument  as  in  trover  for  a  bill 
of  exchange. 
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The  principle  of  the  rule  does  not  require  notice  to  the 
adverse  party  to  produce  a  paper  belonging  to  a  tliird  person, 
of  which  he  has  frandnlently  obtained  possession,  as  where, 
after  service  of  a  siubpoBna  duce»  tecum^  the  adverse  party  had 
received  the  paper  from  the  witness  in  fraud  of  the  mubposna. 
(Sec.  561.) 

The  notice  may  be  directed  to  the  party  or  his  attorney, 
and  may  be  eerved  an  eUher,  and  it  must  describe  the  writing 
demanded,  so  as  to  leave  no  doubt  that  the  party  was  aware 
of  the  particular  instrument  intended  to  be  called  for.  (Sec. 
562.) 

The  regular  time  for  calling  for  the  prodnctioii  of 
papers  is  not  until  the  party  who  requires  them  has  entered 
upon  his  case,  until  wliich  time  the  other  party  may  refuse  to 
produce  them,  and  no  cross-examination  as  to  their  contents, 
until  then,  is  usually  permitted.    (Sec.  568.) 

If,  on  the  production  of  the  instrument,  it  a/ppears  to  have 
been  aUeredj  it  is  incumbent  on  the  party  offering  it  in 
evidence  io  explain  this  appearance.  Every  alteration 
on  the  face  of  a  written  instrument  detracts  from  its  credit, 
and  renders  it  suspicious ;  and  this  suspicion  the  party  claim- 
ing under  it  is  ordinarily  held  bound  to  remove. 

If  the  alteration  is  noted  in  the  atteetaHon  elauee  as 
having  been  made  before  the  execution  of  the  instrument,  it 
is  sufficiently  accounted  for,  and  the  instrument  is  relieved 
from  that  suspicion. 

Generally  speaking,  if  nothing  appears  to  the  contrary, 
the  alteration  will  be  presumed  to  be  contempora- 
neous with  the  execntion  of  the  instrument ;  but  if  any 
ground  of  suspicion  is  apparent  upon  the  face  of  the  instru- 
ment, the  law  presumes  nothing,  but  leaves  the  question  of 
when  it  was  done,  by  whom,  and  with  what  intent,  as  matters 
of  fact  for  the  Jury.    (Sec.  564. ) 

Written  instruments  which  are  oftsrsd,  in  the  legal  sense  of 
that  term,  are  iJiereby  made  void,  and  any  alteration  caus- 
ing it  to  speak  a  language  different  in  legal  effect 
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from  that  which  It  originally  spoke  is  a  material  altera- 
tion.   (Seo.  565.) 

A  diBtinotioD  is  to  be  obsezred  between  the  ottero^ion  and 
the  vgcMaHcm  of  an  instmment  as  to  its  legal  oonseqaences* 

Alteration  is  an  act  done  upon  the  instrument  by  which 
its  meaning  or  language  is  changed,  and  if  what  is 
written  upon  or  erased  from  the  instmment  has  no 
tendency  to  produce  this  result*  orto  mislead  any  per<- 
son,  it  is  not  an  alteration.  This  term  is  usually  applied 
to  the  act  of  the  party  entitled  under  the  instrument,  and 
Imports  some  improper  design  on  his  part  to  change  its  effect. 

Spoliation  is  the  act  of  a  stranger,  without  the  participa- 
tion of  the  party  interested,  and  is  a  mere  mutilation  of  the 
Instrument,  not  shanging  its  legal  operation,  so  long  as  the 
original  writing  remains  legible,  or,  if  it  be  a  deed,  any  trace 
remains  of  the  seal. 

Mutilated  portions  may  be  admitted  as  secondary  evidence 
of  so  much  of  the  original  instrument.     (Sec.  566.) 

If  the  alteration  is  made  by  the  consent  of  parties^  such  as  by 
filling  up  of  blanks  or  the  like,  it  is  valid.     (Sec.  568.) 

The  instrument,  being  produced  and  freed  from 
suspicion,  must  be  proved  by  the  subscribing  witness, 
if  there  be  any,  or  at  least  by  one  of  them. 

A  written  instrument,  not  attested  by  a  subscribing  witness, 
is  sufflcientiy  proved  to  authorize  its  introduction  by  competent 
proof  that  the  signature  of  the  person  whose  name  is  under- 
signed is  genuine. 

A  subscribing  witness  is  one  who  was  present  when  the 
instrument  was  executed,  and  who,  at  that  time,  at  the  request 
or  with  the  assent  of  the  party,  subscribed  his  name  to  it  as  a 
witness  of  the  execution. 

But  it  is  not  necessary  that  he  should  have  actually  seen  the 
party  sign,  nor  have  been  present  at  the  very  moment  of  sign- 
ing ;  for  if  he  is  called  in  immediately  afterwards,  and  the  party 
acknowledges  his  signature  to  the  witness,  and  requests  him  to 
attest  it,  this  is  sufficient.    (Sec.  569.) 
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To  the  role  requiring  the  prodnction  of  the  subscribing  wit- 
nesses there  are  several  classes  of  exc^tions^  yiz« : 

First,  where  the  instrument  is  thirty  years  old  it  is  said  to 
prove  itself.    (Sec.  570. ) 

Secondly^  where  the  instrument  is  produced  by  the  adverse 
party y  pursuant  to  notice,  the  party  producing  it  claiming  an 
interest  under  the  instrument ;  for,  by  so  claiming  under  it, 
he  has  admitted  its  execution.    (Sec.  571.) 

Tblrdly,  where,  from  the  circumstances  of  the  witnesses 
themselves,  the  party,  either  from  physical  or  legal  obstacles, 
being  unable  to  adduce  them,  as  if  the  witness  be  dead, 
or  cannot  be  found,  or  is  out  of  the  Jurisdiction,  or  is  a  fic- 
titious person,  or  insane,  etc. ;  in  all  such  cases  the  execu- 
tion of  the  instrument  may  be  proved  by  other  evidence. 
(Sec.  572.) 

Fonrthlyy  office  bonds,  required  by  law,  must  be  taken  in 
the  name  of  some  public  functionary,  which  documents,  it  is 
said,  have  a  high  character  of  authenticity,  and  need  not  be 
verified  by  the  ordinary  tests  of  truth  applied  to  merely  private 
instruments. 

Fifthly^  a  further  exception  to  the  rule  has  been  admitted 
in  the  case  of  letters  received  in  reply  to  others  proved  to  have 
been  sent  to  the  party.     (Sec.  573.) 

The  degree  of  diligence  in  the  search  for  the  snh- 
scribing  witness  is  the  same  which  is  required  in  the  search 
for  a  lost  paper,  the  principle  being  the  same  in  both  cases ; 
it  must  be  a  strict,  diligent,  and  honest  inquiry  and  search, 
satisfactory  to  the  court,  under  the  circumstances.    (Sec.  574. ) 

When  secondary  evidence  of  the  execution  of  the  instru- 
ment is  thus  rendered  admissible,  it  will  not  be  necessary  to 
prove  the  handtorUing  of  more  than  one  witness.     (Sec.  575.) 

As  to  the  subject  of  the  comparison  of  hands,  if  the  witness 
has  the  proper  knowledge  of  the  party's  handwriting,  he  may 
declare  his  belief  in  regard  to  the  genuineness  of  the  writing  in 
question.     (Sec.  576.) 

There  are  two  modes  of  acquiring  this  knowl- 
edge of   the    handwriting  of   another,  either  of  which 
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b  nniyersally  admitted  to  be  sufficient  to  enable  a  witness  to 
testify  as  to  its  genuineness:  flrsty  from  having  seen  him 
write;  second,  from  having  seen  leUera  or  other  documents 
purporting  to  be  the  handwriting  of  the  party,  and  having 
afterwards  peraonally  c(m,municaJted  with  him  respecting  themy 
or  €LcUd  upon  them  as  his,  the  party  having  known  and  aoqui- 
esoed  in  such  acts,  etc.     (Sec.  577.) 

This  rule  requiring  personal  knowledge  on  the  part  of  the 
witness  has  been  relaxed  in  two  cases;  firsts  where  the  writ- 
ings are  of  such  antiquity  that  living  witnesses  cannot  be 
bad,  and  yet  are  not  so  old  as  to  prove  themselves;  here 
experts  are  called  to  compare  them  with  other  writings 
admitted  to  be  genuine,  or  proved  to  have  been  respected 
and  treated  and  acted  upon  as  such  by  all  parties,  and  to  give 
their  opinion  concerning  the  genuineness  of  the  instrument  in 
question  from  thus  comparing  them;  secondly^  where  ether 
writings  admitted  to  be  genuine  are  already  in  the  case;  here 
the  comparison  may  be  made  by  the  jury,  without  the  aid  of 
experts.     (Sec.  578.) 

Where  the  sources  of  primary  evidence  of  a  written  instru* 
ment  are  exhausted,  secondary  evidence  is  admissible;  but 
whether,  in  this  species  of  evidence,  any  degrees  are  recog- 
nized as  of  binding  force  is  not  perfectly  agreed,  but  the 
better  opinion  seems  to  be  that,  generally  speaking,  there  are 
none.    (Sec.  582.) 

The  student  will  not  fail  to  observe  the  symmetry  and 
beauty  of  this  branch  Of  the  law,  and  will  rise  from  the  study 
of  its  principles,  convinced,  with  Lord  Erskine,  that  *'  they 
are  founded  in  the  charities  of  religion,  in  the  philosophy  of 
nature,  in  the  truths  of  history,  and  in  the  experience  of  com- 
mon life.'' 
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CONTRACTS. 

!•  A  contract  is  an  agreement  between  two  or  more  par- 
ties, upon  sufficient  consideration,  for  the  doing  or  the  not. 
doing  of  some  particular  thing. 

The  word  contract  comprises,  in  its  full  and  more  liberal 
signification,  every  description  of  agreement,  obligation,  or 
legal  tie,  whereby  a  party  binds  himself,  or  becomes  bound, 
expressly  or  impliedly,  to  another,  to  pay  a  sum  of  money,  or 
perform  or  omit  to  do  a  certain  act. 

2.  The  essentials  of  a  legal  contract  are,  the  parties, 
the  consideration,  the  assent  of  the  parties,  and  the  subject- 
matter  of  the  contract. 

8.  Parties  to  a  contract. 

Classification  of  Parties.  —  Parties  may  act  independently 
and  severally,  or  Jointly, or  jointly  and  severally.  Whenever  an 
obligation  Is  undertaken  by  two  or  more,  or  a  right  given  to  two 
or  more.  It  is  the  general  presumption  of  the  law  that  It  is  a  joint 
obligationor  right*  On  the  other  hand,  contracts  are  joint 
contracts,  or  several  contracts,  or  joint  and  several 
contracts  according  as  the  persons  who  have  undertaken  the 
obligation  or  possess  the  right  are  joined.  Whenever  two  or 
more  persons  have  undertaken  an  obligation,  or  had  a  right 
g^ven  to  them  by  contract,  such  contract  may  be  a  joint  con- 
tract, a  several  contract,  or  a  joint  and  several  contract. 
Joint  contracts  are  those  where  the  persons  under  the  obliga- 
tion or  possessing  the  right  are  jointly  and  collectiTely  united 
and  identified.  In  a  several  contract  the  persons  under  the 
obligation  or  possessing  the  right  are  individually  and  sev- 
erally liable,  or  possess  individual  and  separate  rights.  In 
Joint  and  several  contracts  each  of  the  persons  under  the 
obligation  or  possessing  the  right  are  liable  individually,  or 
possess  the  right  individually  as  well  as  collectively. 

It  Is  a  presumption  of  the  common  law,  now  generally  abol* 
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bhed  by  statute,  that  whereyer  two  or  more  persons  are  under 
an  obligation  or  possess  a  right  that  it  is  a  Joint  contract. 

As  a  result  of  the  identity  of  interest  of  joint  contractors 
in  joint  contracts,  all  of  the  joint  contractors  must  sue  or  be 
sued,  and  if  one  is  released,  all  are  released;  and  where  a 
joint  obligation  is  discharged  by  one  of  the  Joint  contractors, 
he  may  recover  from  the  other  joint  contractors  the  adequate 
proportions  which  they  ought  to  pay.  But  one  or  more  of 
several  contractors  may  sue  or  be  sued. 

4.  Parties  to  a  contract  must  have  capacity  to  contract. 
The  general  rule  is  that  all  natural  persons,  unless  otherwise 
disqualified,  over  the  age  of  twenty-one,  have  the  Iqpal  capacity 
to  contract. 

5.  Infants.  —  All  persons  are  denominated  infants  by  com- 
mon law  until  they  reach  the  age  of  twenty-one.  Infants  lack 
the  capacity  to  contract,  on  the  ground  of  youth,  immaturity,  or 
incapacity  of  mind,  and  are  protected  against  their  contracts, 
but  not  against  their  frauds  or  torts.  However,  contracts  of 
infants  are  not  absolute  nullities,  but  are  said  to  be  void- 
able contracts,  that  is,  the  infant  on  attaining  majority,  or 
within  a  reasonable  time  after  he  becomes  of  age,  avoid  the 
contract  if  he  will,  so  also  he  may  after  coming  of  age  aflSrm  a 
voidable  contract  made  by  him  during  infancy.  Certain  con- 
tracts of  infants  are,  however,  treated  as  valid  and  not  void- 
able, to  wit:  contracts  for  necessaries.  Infants  may  con* 
tract  for  necessaries,  because  otherwise  they  might  suffer  for 
the  want  of  them.  The  term  **  necessaries ''  includes  such 
food,  clothing,  washing,  medical  attendance  and  education, 
etc.,  as  maybe  necessary  and  suitable  to  an  infant,  regard 
being  had  to  his  condition  and  station  in  life. 

6.  liunatics  and  drunken  persons  who  are  unable  to 
comprehend  the  contract  which  they  make  have  not  the  con- 
tractual capacity,  and  many  courts  hold  that  contracts  made 
by  them,  when  unable  to  comprehend  the  subject-matter  of  the 
contract  and  its  terms,  may  be  disaflkmed ;  other  courts  hold 
that  such  contracts  may  be  disaffirmed  if  at  the  time  of  con* 
tracting  the  other  party  knew  of  the  insanity,  but  not  if  he  was 
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Ignorant  of  it.  Bat  an  insane  person's  contract  for  necessaries, 
like  those  of  an  infant,  are  yalid. 

7.  Contracts  of  Married  Women.  ^~  At  common  lair 
a  married  woman  lias  no  capacity  to  contract,  her  personal  ex- 
istenoe  being  merged,  for  most  purposes,  in  that  of  her  hos- 
band.  She  could  make  no  valid  contract ;  hence  her  husband 
was  not  bound  by  the  contracts  she  attempted  to  make,  but  he 
was  responsible  for  her  torts.  This  rule  of  the  common  law 
is  now  generally  abolished,  and  a  wife  may  contract  with  regard 
to  her  separate  property,  as  if  she  were  single. 

8.  Corporations  may  contract  for  any  purpose  within  the 
sphere  of  the  powers  auUioriced  in  their  charters.  A  contract 
not  within  the  corporate  powers  is  termed  uUra  vires.  Corpo- 
rations contract  through  their  agents  or  officers,  and  though 
It  was  the  old  doctrine  that  the  corporate  seal  must  be  affixed 
to  all  contracts  to  make  them  valid,  for  it  was  **  the  fixing  of 
the  seal,  and  that  only,  which  unites  the  several  assents  of  the 
individuals  who  compose  the  community,  and  makes  one  joint 
assent  of  the  whole,'*  the  modern  doctrine  is  that  a  corpo* 
ration  may  contract  without  affixing  its  seal  In  all  matters 
where  an  individual  may. 

9.  The  binding  effect  of  a  contract  depends  on  its  consid« 
eration,  for  every  contract  to  be  valid  must  have  a  consider* 
ation.  Considerations  are  of  two  kinds — good  considerations 
and  valuable  considerations.  A  good  consideration  is  such  as 
that  of  blood,  or  of  natural  love  and  affection,  as  where  a  man 
grants  an  estate  to  a  near  relation ;  being  founded  on  motives  of 
generosity,  prudence,  and  natural  duty.  A  valuable  considera- 
tion is  such  as  money ,  marriage,  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant ;  and  is,  therefore,  founded 
in  motives  of  Justice.  Contracts  based  upon  good  considera- 
tions, though  valid  between  the  parties,  are  considered  as 
merely  voluntary  and  are  frequently  set  aside  in  favor  of 
ereditors  and  bonaftdB  purchasers.  A  valuable  consideration 
must  be  something  to  which  the  law  attaches  a  ^alue ;  but  if 
It  be  of  some  value,  the  law  will  not  go  further  and  ascertain 
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wheiher  its  Talae  be  adequate  to  the  promise  for  which  it 
serves  as  a  oonsideration. 

But  contracts  nnder  seal  or  specialties,  which  are  regarded 
as  contracts  of  a  higher  form  than  ordinary  contracts,  are  said 
to  need  no  consideration,  as  their  seal  imports  a  oondderation. 

10.  Contracts  are  classified  according  as  they  are  eyi- 
denced  or  created;  contracts  nnder  seal  or  specialties;  con« 
tracts  of  record  being  made  and  entered  before  a  judicial  tri-* 
bnnal ;  oral  contracts ;  contracts  in  writing.  Contracts  are  also 
classified  as  express  and  implied.  The  classes  of  contracts 
above  named  are  express  contracts,  and  implied  contracts  occur 
where  by  law  a  duty  is  placed  upon  one  in  favor  of  another. 
The  law  implies  a  contract  in  that  other's  favor;  or  where 
from  the  facts  or  conduct  of  the  parties  the  law  implies  a  con- 
tract. Contracts  are  executed  or  exe<mtory;  executed  where 
they  have  been  performed ;  executory  where  they  are  still  to 
be  perf orn^Bd. 

11.  Every  contract  in  its  ultimate  analysis  Is  reducible 
to  an  offer  and  acceptance.  The  offer  and  its  acceptance 
may  be  evidenced  by  writing,  orally  or  even  by  the  conduct  of 
the  parties.  But  €he  acceptance  of  the  offer  must  be  without 
reserve  and  embrace  the  identical  terms  of  the  offer, — for  no 
contract  is  made  where  the  contracting  parties  do  not  agree 
to  the  same  thing;  otherwise  there  would  be  no  assent,  or 
meeting  of  the  minds.  An  offer  unaccepted  or  withdrawn  be- 
fore being  accepted,  becomes  no  contract.  Where  the  offer  is 
made  by  letter  posted  in  the  mails,  the  party'making  the  offer 
censtitutes  the  mails  as  his  agent,  and  when  the  person  receiv* 
ing  the  offer  posts  his  letter  accepting,  the  contract  is  made. 

12.  By  reason  of  the  Statute  of  Frauds  some  contracts 
may  not  be  enforced,  unless  they  are  evidenced  by  some  writ> 
ing,  expressing  their  terms,  i.  e.,  though  the  contract  may  exist 
validly,  as  a  parol  contract,  it  will  not  be  enforced  by  the 
courts,  unless  the  **  agreement  upon  which  such  action  shall  be 
brought,  or'  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised. 
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The  following  classes  of  contracts  are  embraced  under  the 
fourth  section  of  the  Statute  of  Frauds:  — 

1.  Actions  on  contracts  to  charge  an  executor  or  adminis- 
strator  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate. 

2.  Actions  on  contracts  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another  person. 

8.  Actions  on  contracts  to  charge  any  person  upon  any  agree- 
ment made  in  consideration  of  marriage. 

4.  Actions  on  contracts  or  sale  of  lands,  tenements  or  here- 
ditaments, or  any  interest  in  or  concerning  them. 

5.  Actions  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof. 

The  seventeenth  section  of  the  same  statute  is  to  the  effect  diat 
no  contract  for  the  sale  of  goods,  wares  and  merchandise  for  the 
price  of  ten  pounds  sterling  or  upwards,  is  valid  unless  some 
note  or  memorandum  in  writing  of  the  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract  or  their 
agents.  However,  the  note  or  memorandum  is  not  necessary 
if  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actu* 
ally  received  the  same,  or  g^ve  something  in  earnest  to  bind 
the  bargidn  or  in  part  payment.  These  sections  of  the 
Statute  of  Frauds  have  been  adopted  generally  in  the  United 
States. 

13.  A  contract  is  formed  by  the  meeting  of  the  minds  of  the 
contracting  parties,  or  aggregatio  msfUwni,  *:on  the  terms  of 
the  proposed  contract.  If  the  minds  of  the  parties  have  not 
in  fact  met,  and  there  was  a  failure  to  agree,  or  misunder- 
standing as  to  any  essential  feature  of  the  contract,  no  con- 
tract has  been  made.    A  failure  of  the  minds  to  meet  may 

arise  from  mistake,  fraud,  misrepresentation,  duress  or  undue 
influence. 

14.  Mistake. —  Mistakes  are  ef  two  kinds,  mistakes  of  law 
and  mistakes  of  fact.  Every  person  is  presumed  to  know  the 
law  and  a  contract  entered  into  by  one  under  a  misapprehen- 
sion of  what  the  law  is,  will  not  be  set  aside  for  this  reason. 
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A  mistake  of  fact  ooours  either  wlien  some  fact  whioli  really 
exists  is  unknown,  or  some  fact  which  is  supposed  to  exist 
really  does  not  exist.  If  both  of  the  contracting  parties  con- 
tracted under  a  mutual  mistake  of  f act,  no  contract  ensues. 
Where  only  one  contracted  under  a  mistake  of  fact  it  is  gener- 
ally necessary  to  show  some  fraud  on  the  part  of  the  other 
party,  or  that  he  knew  of  the  mistake,  before  the  contract 
will  be  treated  as  void. 

15.  Fraud. —  Where  one  party  to  a  contract  has  been  in- 
duced to  enter  into  it  by  any  fraud,  misrepresentation  or  artifice 
of  the  other,  he  is  not  lx>und  by  the  contract.  There  has 
been  no  such  assent  of  the  minds  of  the  parties  as  the  law  of 
contracts  contemplates.  This  fraud,  artifice  or  misrepresenta- 
tion must  ooncern  something  material  to  the  contract,  and 
mere  expressions  of  opinion,  puffing  of  wares,  or  even  fake 
statements  made  in  the  preliminary  negotiations,  do  not  invali- 
date the  contract.  There  must  be  some  fraudulent  representa. 
tion  or  active  concealment  made  by  one  of  the  parties  to  the 
other,  with  knowledge  of  the  deceit;  or  an  incorrect  statement 
made  by  one  party  recklessly,  careless  and  unmindful  of  the 
true  facts,  and  such  fraudulent  or  reckless  statements  must 
have  been  accepted  and  relied  on  by  the  other  party.  Con- 
tracts tainted  with  fraud  are  not  absolutely  void,  —  for  the 
party  defrauded  may  none  the  less  insist  on  their  performance, 
as  the  deceiving  party  is  estopped  to  set  up  the  fraud.  Such 
contracts  are,  therefore,  voidable,  being  voidable  at  the  elec- 
tion of  the  defrauded  party. 

16.  Duress  is  that  degree  of  constraint  or  danger,  either 
actually  infiicted  or  threatened  and  impending  which  is  suffi- 
cient in  severity  or  in  apprehension  to  overcome  the  mind  and 
will  of  a  person  of  ordinary  firmness.  Where  a  person 
through  duress  and  for  fear  of  his  own  life  and  safety,  or  that 
of  his  wife  or  child,  makes  a  contract,  such  contract  is  voidable 
at  the  option  of  the  party  acting  under  duress,  for  the  reason 
that  there  has  been  no  free  and  voluntary  consent  to  the  con- 
tract, but  one  obtained  by  force  or  intimidation. 

17.  Undne  Influence.  —  Parties  to  a  contract  sometimes 
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by  reason  of  circmnstanoes  and  conditions  stand  in  a  position 
where  one  party  may  take  an  nudue  advantage  or  influence 
over  the  other.  Thus,  those  who  are  in  the  position  of 
parents,  guardians,  trustee,  lawyers,  etc.,  may,  by  reason  of 
the  confidence  reposed  in  them  by  their  children,  wards, 
cestui  qiie  trust  and  clients,  overreach  and  take  unfair  advan- 
tage of  them  in  contracts  with  them.  Where  persons  in  such 
positions  of  confidence  or  trust  have  made  unfair  contracts  by 
reason  of  their  undue  influence,  such  contracts  will  be  set 
aside,  at  the  election  of  the  party  who  has  been  imposed 
upon.  For  the  law,  recognizing  the  different  positions  of  the 
contracting  parties,  holds  that  an  unconscientious  advan- 
tage was  taken  of  the  party  in  the  dependent  condition,  and 
that  there  has  in  fact  been  no  real  meeting  of  the  minds. 

18.  But  contracts  may  be  invalid  for  other  reasons  than  for 
fraud  in  their  making  or  duress,  or  undue  influence.  In  such 
cases  the  contracts  are  held  invalid  to  prevent  a  fraud  being 
worked  on  one  of  the  partie0  to  the  contract.  But  t^ontracts 
may  be  invalid  where  no  fraud  has  been  practiced  on  either 
party,  and  the  minds  of  the  parties  have  perfectly  agreed  on 
the  terms  of  the  contract.  Such  contracts  are  invalid,  because 
they  are  detrimental  to  the  public  at  large  and  this  may  be 
because  the  contracts  are  against  the  law,  or  contrary  to  public 
policy.  All  contracts  to  do  anything  which  Is  forbid- 
den by  an  express  statute,  or  for  the  doing  of  which  a 
penalty  is  provided  by  statute,  are  void.  So  also  are  all 
contracts  for  the  doing  of  anything  forbidden  by  the 
common  law.  While  it  is  against  the  policy  of  the  law  to 
interfere  with  the  freedom  of  contract,  nevertheless,  certain 
classes  of  contracts  are  held  to  be  void  which  are  detrimental 
to  public  order  and  public  morals.  These  are  contracts 
which  tend  to  prevent  good  government ;  as  to  bargain 
away  a  public  office ;  to  improperly  influence  an  ofiicer  in  the 
administration  of  his  public  duties ;  to  assign  salaries  or  pen- 
sions of  public  officers,  for  these  officials  should  not  be  ex- 
posed to  the  temptations  of  poverty  — ,  contracts  impeding 
the  administration  of  justice ;  as  to  compound  a  felony ; 
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contracts  contrary  to  good  morals ;  any  contract  made  to 
promote  sexaal  immorality ;  any  contract  which  restrains  the 
freedom  of  marriage. 

19.  Contracts  in  restraint  of  trade.  — Any  contract 
whereby  a  man  is  prevented  from  practicing  his  trade  or  pro- 
fession for  all  future  time  and  in  any  place  is  void ;  but  a 
contract  whereby  one  agrees  not  to  follow  his  profession  in 
a  certain  circumscribed  territory  for  a  certain  period  of  time 
or  even  for  the  balance  of  his  life,  is  valid,  if  founded  upon  a 
valuable  consideration,  and  the  circumscribed  locality  is  not 
unreasonable  in  extent;  wagering  or  betting  and  gam- 
bling contracts  are  now  generally  forbidden  by  statute,  but 
where  they  are  not^  courts  will  not  lend  their  aid  to  enforce 
them. 

20.  Assignment  of  Contracts.  —  Any  right  under  con- 
tract, either  express  or  implied,  which  has  not  been  reduced 
to  possession,  is  a  chose  in  action,  being  so  called  be- 
cause it  can  be  enforced  against  an  adverse  party  only  by 
an  action  at  law.  At  common  law  the  transfer  of  a  chose 
in  action  was  forbidden  because  such  a  transfer  meant 
merely  the  assignment  of  a  lawsuit,  which  was  against  the 
policy  of  the  old  law.  Hence,  it  was  the  common  law  rule 
that  an  assignee  must  sue  in  the  name  of  the  assignor.  Courts 
of  equity  disregard  this  rule  and  permit  assignees  to  sue  in  their 
own  names.  Under  statutes  to  be  found  in  all  the  States,  an 
assignee  may  sue  in  his  own  <  name  in  the  law  courts,  but 
the  assignment  is  not  valid  as  to  the  person  liable  in  the 
assigned  contract,  until  notice  has  been  given  him,  and  the 
assignee  takes  subject  to  all  defenses  which  might  have  been 
urged  against  the  assignor.  There  are  assignments  of  con- 
tracts which  are  invalid,  as  being  against  public  policy,  as  by 
an  officer  of  the  army  or  navy  of  his  pay,  salaries  of  judges, 
right  of  action  on  a  tort.  Assignment  of  contracts  may  be 
affected  by  a  mere  delivery  of  the  evidence  of  the  contract, 
and  need  not  be  in  writing  unless  required  by  statute.  Where 
a  party  to  a  contract  dies,  his  legal  representatives  succeed  to 
all  his  rights  and  liabilities  under  the  contract,  except  where  the 
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oontraot  called  for  the  personal  work  and  skiU  of  the  deceased. 
Snch  contracts  having  been  made  for  the  deceased's  personal 
work,  his  legal  representatives  cannot  be  expected  to  complete 
the  contract,  nor  can  they  insist  npon  completing  it.  These 
observations  on  assignment  of  contracts  must  not  be  applied 
to  the  assignment  or  transfer  of  negotiable  paper  which  rest 
npon  peculiar  rules. 

21.  What  a  contract  means  is  a  question  of  law ;  the  courtf 
fheref ore*  determines  the  constractton  of  a  contract. 

The  intention,  or  to  ascertain  what  the  parties  themselves 
meant  or  understood,  is  the  first  point.  Courts  will  construe 
as  near  to  this  as  rules  of  law  will  permit,  but  cannot  adopt  a 
construction  of  a  legal  instrument  which  shall  do  violence  to 
the  rules  of  language  or  to  the  rules  of  law. 

A  contract  which  the  parties  intended  to  make,  but  did  not 
make,  cannot  be  set  up  in  the  place  of  one  which  they  did 
make,  but  did  not  intend  to  make. 

22.  General  Bnles  of  Constrnction.  — The  subject- 
matter  of  the  contract  is  to  be  fully  considered. 

A  party  will  be  held  to  that  meaning  which  he  knew  the 
other  party  supposed  the  words  to  bear,  if  this  can  be  done 
without  making  a  new  contract  for  the  parties. 

A  construction  which  would  make  the  contract  legal  is 
preferred  to  one  which  would  have  an  opposite  effect. 

It  is  a  rule  that  the  whole  contract  should  be  considered  in 
determining  the  meaning  of  any  or  of  all  its  parts. 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated. 

A  further  rule  requires  that  all  instruments  should  be  con- 
strued ^^con^ajpro/eren^um"— thatis,  against  him  who  gives 
or  undertakes,  or  enters  into,  an  obligation, —  unless  in  the 
case  of  the  sovereign. 

28.  In  general,  where  clauses  are  repugnant  and  incompat- 
ible, the  earlier  prevails  in  deeds  and  other  instruments  inter 
vivoa^  if  the  inconsistency  be  not  so  great  as  to  avoid  the  in- 
strument for  uncertainty ;  but  in  the  construction  of  wills  the 
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latter  olame  preyaib,  aa  it  is  presumed  to  be  a  subaeqaent 
thoaght  and  the  last  will  of  the  testator. 

24.  The  law  frequently  supplies  by  its  impUeations,  the  wants 
of  express  agreements,  between  the  parties,  but  it  never  over- 
oomes,  by  its  implications,  the  express  provisions  of  parties. 

25.  If  the  whole  contract  can  be  construed  together,  so 
that  the  written  words  and  those  printed  make  an  intelligible 
contract,  this  construction  should  be  adopted ;  but  if  not,  in 
general,  preference  should  be  given  to  the  written  part* 

26.  Entirety  of  contracts.  —  Whether  a  contract  is  en- 
tire or  separable  is  often  of  great  importance. 

Like  most  other  questions  of  construction,  it  depends  upon 
the  intention  of  the  parties,  and  this  must  be  discovered  in 
each  case  by  considering  the  language  employed  and  the  sub* 
ject-matter  of  the  contract. 

If  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  pud  by  the 
other  is  apportioned  to  each  item  to  be  performed,  or  is  left 
to  be  implied  by  law,  such  a  contract  will  generally  be  held  to 
be  severable 

So,  where  the  price  to  be  paid  is  clearly  and  distinctly  ap- 
portioned to  different  parts  of  what  is  to  be  performed, 
although  the  latter  is  in  its  nature  single  and  entire. 

If  the  consideration  to  be  paid  is  single  and  entire,  the  con- 
tract must  be  held  to  be  entire,  although  the  subject  of  the 
contract  may  consist  of  several  distinct  and  wholly  independent 
items. 

27.  Apportionment  of  contracts.  — A  contract  is  said 
to  be  apportionable  when  the  amount  of  consideration  to  be 
paid  by  the  one  party  depends  upon  the  extent  of  performance 
by  the  other. 

When  parties  enter  into  a  contract  by  which  the  amount  to 
be  performed  by  the  one,  and  the  consideration  to  be  paid  by 
the  other,  are  made  certain  and  fixed,  such  a  contract  cannot 
be  apportioned. 

28.  Conditional  contracts.  —  Whether  a  contract  be 
conditional  or  not  depends  not  on  any  formal  arrangement  of 
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the  woFdSy  but  on  the  reason  and  sense  of  the  thing,  as  it  is 
to  be  colleoted  from  the  whole  contract. 

No  precise  words  are  requisite  to  oonstitate  a  condition. 

29.  Presumption  of  law.  — There  are  some  general  ones 
which  may  be  considered  as  affecting  the  construction  of 
contracts. 

It  is  a  presumption  of  law  that  parties  to  a  simple  contract 
intended  to  bind  not  only  themselves,  but  their  personal  repre* 
sentatives,  and  such  parties  may  sue  on  the  contract,  although 
not  named  therein. 

>  It  is  also  a  legal  presumption  that  eveiy  grant  carries  with 
it  whatever  is  essential  to  the  use  and  enjoyment  of  the  grant. 

Where  anything  is  to  be  done,  as  goods  to  be  delivered,  or 
the  like,  and  no  time  is  specified  in  the  contract,  it  is  then  a 
presumption  of  law  that  the  parties  intended  and  agreed  that 
the  thing  should  be  done  in  a  reasonable  time ;  but  what  is  a 
reasonable  time  is  a  question  of  law  for  the  court. 

80.  The  effect  of  custom  or  usage  is  that  an  established 
custom,  may  add  to  a  contract  stipulations  not  contained  in  it, 
or  may  control  or  vary  the  meaning  of  the  words. 

The  common  law  is  every  day  adopting  as  rules  and  prin- 
ciples the  mere  usages  of  the  community,  for  ancient,  univer- 
saly  and  perfectly  established  custom  is,  in  fact,  law. 

A  custom  is  applicable  or  has  a  bearing  on  a  contract  when 
it  is  so  far  established,  and  so  far  known  to  the  parties,  that 
it  must  be  supposed  that  their  contract  was  made  in  reference 
to  it. 

For  this  purpose  the  dustom  must  be  established  and  not 
casual,  uniform,  and  not  varying,  general  and  not  personal, 
and  known  to  the  parties. 

Custom  and  usage  are  not  the  same  thing ;  custom  is  the 
thing  to  be  proved,  and  usage  is  the  evidence  of  the  custom. 

Whether  a  custom  exists  is  a  question  of  fact ;  but,  in  the 
proof  of  this  fact,  questions  of  law  of  two  kinds  may  arise ; 
first,  whether  the  evidence  is  admissible;  and,  secondly, 
whether  the  facts  stated  are  legally  sufficient  to  prove  a 
OQStom. 
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'As  a  general  role,  the  knowledge  of  a  costom  must  be 
bronght  home  to  a  party  who  is  to  be  affected  by  it. 

Bat  no  oostom,  however  nniversal,  old  or  known,  unless  it 
has  actaaiiy  passed  into  law,  has  any  f  oroe  over  parties  against 
their  will. 

Hence,  in  the  interpretation  of  contracts,  it  is  an  established 
role  that  no  cnstom  can  be  admitted  which  the  parties  have 
seen  fit  expressly  to  exdnde,  for  a  custom  can  no  more  be  set 
up  against  the  clear  intention  of  the  parties  than  against  their 
express  agreement,  and  no  usage  can  be  incorporated  into  a 
contract  which  is  inconsistent  with  the  terms  of  the  contract. 

Where  the  terms  of  a  contract  are  plain,  usage,  even  under 
that  very  contract,  cannot  be  permitted  to  affect  materially 
the  conatraction  to  be  placed  upon  it ;  but  when  it  is  ambigu- 
ous, usage  for  a  long  time  may  influence  the  judgment  of  the 
oourt  by  showing  how  it  was  understood  by  the  original  parties 
to  it. 

81.  Admissibility  of  extrinsic  evidence  in  the  inter- 
pretation of  written  contracts.  —  It  is  very  common  for 
parties  to  offer  evidence  external  to  the  contract  in  aid  of 
the  interpretation  of  its  language. 

The  general  rule  is  that  such  evidence  cannot  be  admitted 
to  contradict  or  vary  the  terms  of  a  valid  written  contract. 

When  parties,  after  whatever  conversation  or  preparation, 
at  last  reduce  their  agreement  to  writing,  this  may  be  looked 
upon  as  the  final  consummation  of  their  negotiation,  and  the 
exact  expression  of  their  purpose. 

Where  the  agreement  between  the  parties  is  one  and  entire, 
and  only  a  part  of  this  is  reduced  to  writing,  it  would  seem 
that  the  residue  may  be  proved  by  extrinsic  evidence. 

If  there  are  contemporaneous  writings  between  the  same 
parties  so  far  in  relation  to  the  same  subject-matter  that  they 
may  be  deemed  part  and  parcel  of  the  contract,  although  not 
referred  to  in  it,  they  may  be  read  in  connection  with  it. 

It  is,  nevertheless,  certain  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of 
every  contract. 
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As  to  the  parties  of  the  sabject-mattei  of  a  oonfract,  the 
general  rule  is  that  extrinsio  evidence  may,  and  must  be,  re- 
ceived and  used  to  make  them  certain,  if  necessary  for  that 
purpose. 

But  as  to  the  terms,  conditions,  and  limitations  of  the  agree- 
ment, the  written  contract  mnst  speals  exclusively  for  itself. 

Where  the  language  of  an  instrument  has  a  settled  legal 
meaning  its  construction  is  not  open  to  evidence. 

82.  An  instrument  may  be  shown  to  be  void  and  without 
legal  existence  or  efficacy,  as  for  want  of  consideration,  or  for 
fraud  or  duress,  or  any  incapacity  of  the  parties,  or  any  iller 
gality  in  the  agreement. 

If  no  consideration  be  named,  one  may  be  proved. 

33.  A  patent  ambiiritity  of  words  is  that  which  appears 
to  be  ambiguous  upon  the  deed  or  instrument:  a  latent  am- 
biguity is  that  which  seems  certain  and  without  ambiguity, 
for  anjrthing  that  appears  upon  the  deed  or  instrument,  but 
there  is  some  collateral  matter  out  of  the  deed  that  breeds  the 
ambiguity. 

If  a  contract  be  intelligible,  and  evidence  shows  an  uncer« 
tainty  —  not  in  the  contract,  but  in  its  subject-matter  or  its 
application — other  evidence  which  will  remove  this  uncer- 
tainty is  admissible ;  but  if  a  contract  is  not  certainly  intelli- 
gible by  itself,  it  may  be  said  that  evidence  which  makes  it  so 
must  make  a  new  contract,  and,  therefore,  such  evidence  is  not 
admissible ;  but  this  is  subject  to  some  qualification. 

The  law  will  not  make,  nor  permit  to  be  made,  for  parties  a 
contract  other  than  that  which  they  have  made  for  themselves. 

If  the  contract  which  the  parties  have  made  is  incurably  un- 
certain, the  law  will  not,  or  rather  cannot,  enforce  it,  and  will 
not,  on  the  pretense* of  enforcing  it,  set  up  a  different  and 
valid  one  in  its  stead ;  it  will  only  declare  such  a  supposed 
contract  no  contract  at  all. 

84.  The  law  of  place  treats  of  the  lex  lod  contractual  the  lex 
domiciUtiy  the  lex  loci  rei  sitae  and  the  lex  fori. 

General  Principles.  —  Laws  have  no  force  by  their  own 
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proper  vigor  beyond  the  territory  of  the  State  by  which  they 
are  made. 

Foreign  laws  may  have  a  qnaUfied  foroe«  or  some  effect  with- 
in a  State,  either  by  the  comity  of  nations  or  by  special  agree- 
ment, as  by  treaty  or  by  constitational  requirements,  as  in  case 
of  our  own  country. 

It  is  a  general  principle,  foonded  in  the  necessities  of  inter- 
national intercourse,that  a  contract  which  is  valid  where  made 
is  to  be  held  valid  everywhere,  and  if  void  or  illegal  by  the  law 
of  the  place  where  made,  it  is  void  everywhere. 

The  rnle  is  that  personal  property  follows  the  person,  and 
it  is  not  in  any  respect  to  be  regulated  by  the  sUua. 

Wherever  the  domicile  of  the  proprietor  is,  there  the 
property  is  to  be  considered  as  situated. 

The  general  rule  as  to  the  construction  of  contracts  relating 
to  movables  is :  they  are  to  be  construed  according  to  the  law 
of  the  place  where  they  are  made,  or  the  lex  lod  contractus, 
and  if  they  relate  to  immovables  or  real  property,  they  are  to 
be  construed  according  to  the  law  of  the  place  where  the 
property  is  situated,  or  the  lex  loci  rei  sitae. 

All  personal  contracts  are  to  be  construed  and  applied 
according  to  the  law  of  the  place  where  they  were  made. 

85.  Of  the  plSrce  of  the  contract. — If  the  contract  is 
made  in  one  place,  to  be  performed  in  another,  generally 
speaking,  the  place  of  performance  is  the  place  of  the  contract, 
the  most  common  instance  of  which  is  that  of  a  promissory 
note. 

But  debts  have  no  locus  or  sUus;  they  accompany  the  cred- 
itor everywhere,  and  authorize  a  demand  upon  the  debtor 
anywhere. 

36.  But  on  the  trial,  and  in  respect  to  all  questions  as  to 
the  forms  or  method,  or  conduct  of  process,  or  remedy,  the 
law  of  the  place  of  the  forum  is  applied. 

87.  Performance  and  Discharge  of  a  Contract.  — This 
may  be  by  both  parties  completing  the  contract  as  contem- 
plated. It  may  be  discharged  by  both  parties  agreeing  to  aban- 
don the  contract  by  waiver,  rescission  or  mutual  release ;  but 
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no  cantraot  can  be  rescinded  by  the  act  of  one  party,  unless 
both  can  be  restored  to  the  condition  they  were  in  before  the 
contract  was  made.  If  the  contact  calls  for  the  payment  of 
money,  it  is  discharged  by  the  payment  of  the  amount  called 
for,  and  where  acceptance  of  payment  is  refused,  it  is  a  good 
defense  to  move  a  tender  of  the  amount,  but  in  a  valid  tender 
the  whole  sum  due  must  be  actually  produced  and  proffered 
in  the  la?rful  currency  of  the  State  in  which  it  is  offered. 
Further  the  debtor  must  always  remain  ready  and  willing  to 
pay  the  debt. 

If  the  contract  calls  for  the  delivery  of  goods,  the  party  to 
deliver  the  goods  performs  the  contract  by  delivering  the 
goods  called  for  at  the  time  and  place  specified.  If  the  con- 
tract specifies  no  time,  the  law  implies  that  it  shall  be  per- 
formed within  a  reasonable  time. 

A  contract  may  be  broken  because  one  party  rendei*8  it 
impossible  for  the  other  party  to  perform  it,  or  by  declining 
to  do  its  part ;  or  by  disclaiming  any  liabiUty  under  the  con- 
tract. In  such  oases  the  other  party  to  put  him  in  default 
should  offer  to  do  or  tender  performance  in  so  far  as  it  is 
possible. 
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1.  A  bill  of  exchange  is  a  written  order  from  one  person 
to  another  for  the  payment  of  money  to  a  third  person  or  his 
order,  on  account  of  the  drawer.  He  who  makes  the  order  is 
the  drawer,  he  to  whom  it  is  addressed  is  the  drawee,  he  to 
whom  it  is  payable  is  the  payee.  When  the  drawee  accepts 
the  bill  he  is  called  the  acceptor.  A  bill  of  exchange  is  often 
called  a  draft.  Bills  of  exchange  are  of  two  classes  —  foreign 
and  inland.  Inland  bills  are  those  drawn  and  payable  in  the 
same  jurisdiction ;  foreign  bills  are  those  drawn  in  one  state  or 
country  and  payable  in  another  state  or  country.  The  chief 
difference  between  inland  and  foreign  bills  of  exchange  is  that 
the  latter  must  be  protested  for  non-payment  in  order  to  hold  the 
drawer  and  indorsers  liable.  Foreign  bills  are  usually  drawn 
in  sets  of  three,  and  are  sent  by  different  methods  of  convey- 
ance to  avoid  danger  of  being  lost.  The  payment  of  one  of 
the  set  is  a  payment  and  discharge  of  alL 

2.  A  promissory  note  is  an  unconditional  promise  made 
in  writing  by  one  person  to  pay  a  certain  sum  of  money  to  a 
certain  person  or  his  order,  or  bearer,  at  a  certain  time.  The 
person  promising  is  called  the  maker  or  payer ;  the  person 
to  whom  the  promise  is  made  is  the  payee. 

3.  Bills  and  notes  differ  from  other  written  contracHs  be- 
cause of  the  quality  of  negotiability.  In  the  assignment  or 
transfer  of  other  written  contracts  the  assignee  or  transferee 
gets  no  better  title  than  his  assignor  or  transferor,  but  the 
assignee  or  transferee  of  a  bill  or  note,  if  he  be  an  innocent 
purchaser,  (which  will  be  later  explained)  gets  a  good  title 
free  from  any  equitable  defenses  which  the  maker  of  the  note 
or  the  drawer  of  the  bill  might  have  urged  against  the  payee. 
Bills  of  exchange  were  always  by  the  law-merchant  and  com- 
mon law  regarded  as  negotiable.  Some  question  haying  been 
raised  as  to  the  negotiability  of  promissory  notes  they  were 
declared  negotiable  by  the  statutes  of  8  and  4  Anne,  chapter 
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9,  and  7  Anne,  chapter  25,  and  similar  statutes  have  been  en- 
acted throughout  the  United  States. 

4.  Bills  and  notes  must  be  certain  in  the  following 
respects:  (1)  As  to  the  drawer  or  maker;  (2)  as  to  the 
drawee  or  payee ;  (3)  as  to  the  fact  of  payment ;  (4)  as  to 
the  amount  of  payment;  (5)  have  words  of  negotiability. 

5.  As  to  the  drawer  or  maker :  A  bill  or  note  having  no 
drawer  or  maker  would  be  no  bill  or  note.  There  may  be 
several  drawers  or  makers. 

6.  As  to  the  drawee  or  payee :  Bills  and  notes  may  have 
two  or  more  drawees  or  payees,  and  a  bill  may  be  drawn  in  the 
alternative  on  one  of  two  drawees. 

Bills  and  notes  payable  to  a  fictitious  person,  o^  to  the 
maker's  order  are  good  when  indorsed,  being  construed  as 
payable  to  bearer. 

7.  The  bill  or  note  must  show  expressly  or  by  implication 
the  time  of  payment.  When  no  time  of  payment  is  speci- 
fied it  is  treated  as  payable  on  demand.  Bills  or  notes  paya- 
ble in  installments  and  providing  that  on  failure  to  pay  one 
installment  the  whole  note  becomes  due,  are  generally  treated 
as  negotiable.  But  a  bill  or  note  must  be  certain  of  payment, 
and  the  fact  of  payment  must  not  be  conditional ;  so  it  must  not 
be  payable  out  of  a  particular  fund  for  it  must  be  on  the  general 
credit  of  the  maker.  But  a  bill  directing  the  drawee  to  reim- 
burse himself  out  of  a  particular  fund  is  good.  The  time  of 
payment  must  be  certain  to  arrive.  A  minor's  bill  or  note  is 
non-negotiable  because  the  fact  of  payment  being  obtainable 
with  the  minor  is  uncertain. 

8.  The  amount  to  be  paid  must  be  certain  and  fixed 
in  the  body  of  the  bill  or  note.  Where  the  amount  is  named 
in  figures  on  the  margin  of  the  bill  or  note  this  is  treated 
as  a  mere  memorandum,  and  if  a  discrepancy  between  the  fig- 
ures and  the  amount  stated  in  the  body  exists,  the  latter  is 
held  to  be  the  amount  to  be  paid.  The  amount  to  be  paid 
must  be  determined  from  the  bill  itself ;  it  may  not  be  ascer- 
tained by  reference  to  other  papers.  But  notes  payable  *^  with 
exchange  "  are  negotiable.    Where  the  notes  provide  for  the 
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payment  of  attorney's  fees  and  costs  of  colleotion,  some  courts 
hold  that  these  prorisions  destroy  negotiability ;  others  that 
fhey  do  not. 

A  bill  or  note  shonld  be  payable  in  money  only,  by  which  is 
meant  legal  tender.  Commercial  paper  payable  in  what  is  not 
legal  tender,  is  non-negotiable,  bat  a  b*II  or  note  may  be  made 
payable  in  the  money  of  any  commercial  country,  for  its  equiv- 
alent value  in  the  money  of  any  other  country  may  be  ascer- 
tained. 

Commercial  paper  stipulating  that  the  holder  may  confess 
Judgment  against  the  maker  if  he  fails  to  pay,  or  stipulating 
that  the  maker  waives  his  legal  exemptions,  is  negotiable. 

The  place  of  payment  need  not  be  named  in  the  bill  or  note ; 
for  if  no  place  is  named  it  is  payable  at  the  maker's  place  of 
business  if  he  has  one ;  otherwise  at  his  residence. 

9.  Commercial  paper  must  have  words  of  negotiability 
to  possess  negotiable  character.  The  usual  words  are 
**  order"  or  *' bearer,''  but  any  words  which  show  that  ttie 
maker  intended  the  paper  to  pass  freely  by  assignment  will  be 
sufficient  as  words  of  negotiability.  The  effect  of  the  words 
of  negotiability  is  to  permit  the  holder  to  take  the  paper  free 
from  equitable  defenses,  and  to  hold  the  indorser  on  his  con- 
tract of  indorsement  as  a  guarantor.  Formerly  it  was  neces- 
sary for  the  maker  of  commercial  paper  to  acknowledge  the 
receipt  of  consideration  in  the  body  of  the  paper,  as  by  use  of 
words  **  value  received,"  or  often  words  of  like  import,  but 
except  where  the  statute  expressly  requires  such  words  to  be 
used,  this  is  no  longer  necessary. 

10.  Before  the  contract  contained  in  a  bill  or  note  may 
come  into  life  and  become  binding,  the  bill  or  note  must  be 
delivered  by  the  maker.  Until  this  has  been  done  the  con- 
tract is  not  completed ;  the  maker  has  not  made  and  executed 
the  bill  or  note. 

By  delivery  is  meant  an  actual  or  constructive  passing  of 
the  commercial  paper  by  the  maker  to  the  payee  with  the  in- 
tent so  to  do.  The  delivery  need  not  be  to  the  payee,  but  to 
some  third  person  for  him,  but  in  such  case  before  a  valid  de- 
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livery  is  effected  it  moet  be  aliown  that  the  payee  had  knowl- 
edge of  it  and  assented  to  it.  Delivery  b^ing  an  essential 
part  of  the  execution  of  commercial  paper,  it  takes  effect  only 
from  the  date  of  delivery ;  and  while  it  is  presumed  that  the 
date  named  in  the  paper  is  the  date  of  delivery,  it  may  be 
shown  that  in  fact  it  was  delivered  on  another  date  or  not  at 
all.  A  bill  or  note  which  was  never  delivered  by  the  maker 
has  no  validity,  even  if  it  is  in  the  possession  of  an  innocent 
holder. 

Frequently  a  bill  or  note  is  executed  and  delivered  with  no 
/amount  of  payment  filled  in,  this  being  left  blank.    In  such 
,'  cases  there  has  been  a  good  delivery  and  the  payee  is  held  to 
be  impliedly  authorized  to  fill  in  the  amount. 

11.  Since  an  infant  may  avoid  his  contracts,  it  is  never  cer- 
tain whether  a  bill  or  note  made  by  him  will  be  paid,  hence  one 
of  the  essentials  of  negotiability  is  lacking,  to-wit,  certainty 
of  payment.  So  it  is  generally  held  that  an  infant  can  not 
make  a  valid  bill  or  note.  If,  however,  the  infant  ratifies 
it  on  becoming  of  age  it  becomes  a  valid  contract.  The 
holder  of  a  bill  or  note  given  by  an  infant  for  necessaries  can 
recover  of  the  infant  the  reasonable  value  of  the  necessaries. 

12.  A  bill  or  note  is  valid  even  though  the  drawee  or 
payee  is  an  infant,  because,  though  the  infant  may  dis- 
afllrm  the  contract,  the  drawer  or  maker  has  warranted  the 
drawee  or  payee's  capacity.  For  the  same  reason  the  infant 
payee  may  make  a  valid  indorsement  and  as  against  everybody 
else  except  the  infant  the  subsequent  holder  has  a  good  title. 
If  the  infant  disaffirms  the  contract  of  indorsement,  then  the 
maker  will  have  to  pay  twice ;  once  to  the  holder  since  he  has 
warranted  the  infant  payee's  capacity,  and  again  to  the 
infant. 

13.  An  insane  person,  as  in  the  case  of  infants,  ean  not 
execute  a  valid  bill  or  note,  but  he  can  during  a  lucid  in- 
terval ratify  a  bill  or  note  made  when  insane.  The  holder  of 
a  bill  or  note  made  by  a  lunatic  for  necessaries  may  recover 
the  reasonable  value  of  the  necessaries. 

14.  An  insane  person  can  be  a  drawee  or  payee  for 
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the  same  reaBons  that  an  infant  can  be ;  but  where  a  person 
who  is  of  sonnd  mind  when  the  bill  or  note  is  ezeoated  making 
him  payee  snbsequently  becomes  insane*  he  cannot  make  a 
valid  indorsement  and  his  indorsee  will  have  no  recoarse 
against  the  drawer  or  maker,  since  the  latter  only  warrants  the 
drawee  or  payee's  capacity  at  the  time  of  the  execution  of  the 
paper. 

15.  Married  women.  — At  the  conmion  law,  no  married 
woman  could  make  a  bill  or  note ;  but  since  the  drawer  or 
maker  warrants  the  drawee  or  payee's  capacity  she  could,  as 
in  the  case  of  infants,  be  a  payee,  drawee  or  indorser.  Under 
recent  married  women's  statutes  a  married  woman  can  make 
a  valid  bill  or  note  where  it  concerns  her  separate  property 
or  business. 

16.  A  corporation,  other  than  a  municipal  corporation, 
can  execute  a  bill  or  note.  An  executor,  administrator  or 
guardian  can  not  in  his  official  character. 

One  partner  of  a  trading  or  mercantile  partnership  can  make 
a  good  bill  or  note  in  the  name  of  the  firm,  on  the  theory  that  he 
has  the  implied  power  so  to  do.  A  partner  of  a  non-trading 
or  non-mercantile  partnership  has  no  such  implied  authority, 
and  the  payee  or  holder  of  paper  made  by  him  must  ascertain 
if  he  had  the  requisite  authority. 

17.  Commercial  paper  as  every  otner  class  of  contract  must 
have  a  legal  consideration.  It  is  also  a  rule  of  law  that 
every  contract  to  pay  money  imports  a  consideration,  and 
hence  the  bill  or  note  need  state  no  consideration  unless  it  be 
required  by  statute  as  in  some  States. 

The  defense  of  want  or  failure  of  consideration  can  on.y 
be  raised  between  immediate  parties  to  the  paper.  It  can  not 
be  raised  between  the  maker  and  indorser  since  to  do  so  would 
destroy  the  negotiability  of  the  paper ;  unless  it  can  be  shown 
that  the  indorsee  knew  when  he  took  the  paper  that  it  lacked 
a  consideration  or  that  the  consideration  bad  failed. 

18.  Consideration  Is  of  two  kinds :  good  and  valu- 
able. A  note  based  upon  a  good  consideration  is  open  to  the 
defense  of  want  of  consideration,  unless  it  has  been  negotiated 

19 
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to  a  bona  fide  holder  for  value,  since  it  is  based  upon  a  merely 
moral  obligation.  Valaable  consideration  is  usoally  money 
consideration,  bat  a  note  given  in  settlement  of  a  pre-existing 
debt  is  based  upon  a  valaable  consideration.  So  is  a  note 
given  to  tlie  payee  who  forbears  to  sae  or  enforce  any  other 
legal  right.  So  is  a  note  given  in  settlement  of  the  debt  of  a 
third  person.  In  fact  any  consideration  which  is  a  valaable 
consideration  ander  the  general  law  of  contracts  is  a  valuable 
consideration  in  the  law  of  commercial  paper. 

19.  An  illegal  consideration  renders  the  bill  or  note  void 
as  between  the  maker  or  drawer  and  the  payee,  but  has  no 
effect  as  to  subsequent  bona  fide  holders,  unless  the  statute 
law  makes  all  contracts  founded  on  illegal  considerations 
absolutely  void.  Partial  illegality  of  the  consideration  has 
the  same  effect  as  total  illegality.  See  the  general  law  of  con- 
tracts for  what  are,  and  are  not,  illegal  considerations. 

20.  If  a  consideration  is  at  all  valuable  it  is  sufficient. 
The  fact  that  it  is  inadequate  is  immateriaL 

21.  A  total  failure  of  consideration  is  a  good  defense  to 
suit  upon  commercial  paper  unless  the  plaintiff  be  a  bonajide 
holder  for  value.     A  partial  failure  is  a  good  defense  pro  taiUo. 

22.  The  drawee  of  a  bill  of  exchange  is  not  liable  on  the 
same  unless  the  holder  of  it  presents  it  to  him  on  or  before  the 
day  it  is  due  and  he  accepts  the  same.  The  drawer  and  prior 
indorser  of  the  bill  are  responsible  to  the  holder  of  the  bill  if 
he  thus  presents  it  to  the  drawee.  All  bills  except  those 
made  payable  at  a  certain  time  or  on  demand,  which  need  only 
be  presented  for  payment,  must  be  presented  for  accept- 
ance. The  presentation  must  be  to  the  drawee  or  his  duly 
authorized  agent,  and  should  be  presented  within  business 
hours  at  the  drawee's  place  of  business,  and  if  he  be  not 
there,  then  at  his  residence.  A  presentation  to  the  drawee 
anywhere  he  may  be  found  is  good.  If  the  bill  is  drawn  against 
a  firm,  acceptance  by  one  member  of  the  firm  is  suffident,  but 
if  drawn  against  two  or  more  jointly  then  it  should  be  accepted 
by  all.  No  presentation  for  acceptance  is  necessary  where  the 
drawee  is  dead,  where  the  drawee  is  a  minor,  a  lunatic*  or  a 
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married  woman,  exoept  as  changed  by  the  married  women's 
enabling  acts,  or  where  the  drawee  is  the  drawer.  A  verbal 
acceptance  is  saflELdent  unless  the  statate  law  requires  a  writ- 
ten acceptance.  Any  words  evidencing  an  intention  to  accept 
are  sufficient ;  so  acceptance  may  be  implied  by  the  drawee's 
conduct,  as  tearing  the  bill  or  retaining  it,  and  a  written 
acceptance  on  a  separate  sheet  of  paper  is  good  as  to  those 
who  have  acquired  the  bill  with  knowledge  of  the  acceptance. 
An  i^reement  in  writing  to  accept  a  bill  which  may  be  non- 
existent or  has  not  yet  been  presented,  is  good  if  it  clearly 
describes  the  bill. 

The  holder  is  entitled  to  an  unconditional  acceptance.  A 
conditional  acceptance  is  equivalent  to  a  refusal  to  accept, 
and  the  holder  must  protest  unless  he  has  the  consent  of  the 
prior  holders  to  the  conditional  acceptance. 

An  acceptance  for  honor  is  an  acceptance  of  the  bill  by 
a  stranger  after  presentation  to  the  drawee  and  protest  to  pre- 
serve the  credit  of  the  drawer.  The  stranger  must  declare 
before  a  notary  that  he  accepts  the  bill  for  the  honor  of  some 
one  or  more  of  the  parties  to  the  bill,  and  he  should  indorse 
the  bill  '^  Accepted  supra  protest  for  the  honor  of  A." 

The  drawee  hy  accepting  admits:  1,  that  the  drawer's 
signature  is  genuine ;  2,  that  he  has  funds  of  the  drawer  in  his 
possession  adequate  to  pay  it ;  8,  that  the  drawer  has  the  legal 
capacity  to  draw  it ;  4,  that  the  drawer's  signature  by  agent 
was  made  with  his  full  authority ;  but  by  accepting  he  does  not 
admit  the  genuineness  of  the  signature  of  the  payee  or  of  sub- 
sequent indorsers  or  the  genuineness  of  all  of  the  terms  of  the 
bill  or  note. 

23.  The  distinction  between  the  assignment  and  transfer  of 
negotiable  and  non-negotiable  commercial  paper  lies  in  the 
quality  of  negotiability.  The  transferee  of  negotiable 
paper  takes  it  free  of  any  equitable  defenses  that  may  be  set 
up  against  the  original  payee ;  the  transferee  of  non-negotiable 
paper  does  not. 

Negotiable  paper  which  is  payable  to  bearer  or  indorsed  in 
blank  may  be  transferred  by  mere  delivery  and  the  transferee 
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becomes  the  legal  owner,  but  the  legal  title  of  paper  payable 
to  payee  or  order  can  only  be  transferred  by  indorsement. 
Indorsing  commercial  paper  creates  the  implied  con- 
tract of  indorsement,  that  is,  the  person  who  indorses  and 
delivers  commercial  paper  to  the  indorsee  impliedly  agrees 
that  if  the  paper  is  presented  to  the  maker  for  payment  on  the 
date  of  maturity  and  he  refoses  to  pay  it,  he  will  himself 
pay  it. 

Any  person  who  is  the  payee  or  indorsee  of  commercial 
paper  and  who  labors  under  no  legal  disability,  can  make  a 
contract  of  indorsement.  Any  person  may  be  an  indorsee. 
An  indorsement  properly  should  be  written  on  the  back  of  the 
bill  or  note,  but  is  good  if  it  appears  anywhere  on  it  and  may 
even  be  written  on  a  slip  of  paper  attached  to  the  bill  or  note, 
which  attached  paper  is  called  an  allonge. 

Indorsements  are  of  several  varieties:  1,  in  blank;  2, 
in  full ;  3,  without  recourse ;  4,  restrictive. 

Indorsement  in  blank  occurs  when  the  indorser  writes 
his  name  merely  without  naming  the  indorsee. 

Indorsement  in  full  occurs  where  the  indorsement  names 
the  indorsee. 

Indorsement  without  recourse  occurs  where  the  in- 
dorser writes  his  name  and  the  words  '*  without  recourse  on 
me  "  or  words  of  similar  import.  Here  the  indorser  merely 
transfers  the  legal  title  of  the  paper  to  the  indorsee,  but  by  the 
additional  writing  expressly  disclaims  any  intention  to  assume 
the  contract  of  indorsement.  Such  indorsements  are  some- 
times called  conditional  or  qualified  as  they  limit  the  contract 
of  indorsement. 

Restrictive  indorsement  occurs  when  the  indorser  destroys 
the  further  negotiability  of  the  bill  or  note  by  adding  some 
words  to  the  indorsement  which  show  that  the  indorsee  or  trans- 
feree is  to  collect  the  amount  due  and  apply  it  to  the  benefit  of 
theindorser.  Such  an  indorsement  destroys  the  further  circula- 
tion of  the  bill  or  note.  Common  forms  of  such  indorsements 
are  *^  For  collection,"  or  *'  For  account."  Subsequent  hold- 
ers of  paper  this  indorsed  cannot  acquire  any  inteies  tin  it 
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fheniselves.  Bestriotiye  and  oonditional  mdoraements  differ 
in  this,  that  the  former  destroys  the  farther  negotiability  of 
the  paper,  the  latter  does  not. 

There  is  also  a  form  of  indorsement  called  irregular  in- 
dorsements. This  occors  where  a  person  who  is  not  a 
malcer  or  transferee  bat  a  stranger  pats  his  name  on  the  back 
of  the  paper  and  this  the  irregular  indorser  does  to  lend 
credit  to  the  paper  by  thus  guaranteeing  its  payment.  Courts 
differ  as  to  the  legal  position  assumed  by  one  who  thus  indorses 
paper.  Some  courts  hold  that  if  the  irregular  indorser's 
indorsement  precedes  the  indorsement  of  the  payee  he  is  a 
joint  maker  of  the  paper.  Others  hold  that  his  intention  in 
thus  indorsing  was  merely  to  guarantee  the  paper  and  hence 
that  his  position  is  that  of  a  guarantor,  which  theory  dashes 
with  the  requirement  of  the  statute  of  frauds  that  guarantees 
must  be  in  writing.  Other  courts  by  reason  of  this  last  ob* 
jection  hold  the  irregular  indorser  to  have  merely  the  position 
of  an  indorser. 

An  indorsee  of  paper  may  change  a  prior  blank  indorsement 
to  a  full  indorsement,  or  a  prior  full  indorsement  to  a  blank 
indorsement  without  invalidating  the  paper. 

Paper  which  has  been  indorsed  in  blank  may  be  transferred 
by  the  transferee  without  further  indorsement.  In  such  a 
transfer  no  contract  of  indorsement  is  made,  but  the  trans- 
feror warrants  the  following  facts  to  the  transferee, 
which  warranties  are  also  made  by  the  indorser  without  recourse 
to  the  indorsee:  1,  that  the  body  of  the  bill  or  note  is  gen- 
uine ;  2,  that  the  maker  of  the  bill  or  note  and  the  acceptor 
of  a  bill  have  legal  capacity ;  8,  that  the  transferor  or  indorser 
has  legal  title ;  4,  that  the  bill  or  note  is  not  invalid  by  reason 
of  the  provisions  of  any  statute. 

24.  In  the  assignment  and  transfer  of  ordinary  choses  of 
actions,  the  assignee  and  transferee  takes  the  chose  in  action 
subject  to  any  defenses  which  might  be  urged  against  his 
assignor  or  transferor.  Herein  lies  the  difference  between 
the  transfer  of  ordinary  choses  in  action  and  of  com- 
mercial paper.    The  transferee  of  the  latter,  if  he  be  what 
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is  termed  a  bona  fide  holder,  takes  it  free  from  equitable 
defenses  which  might  have  been  urged  i^ainst  his  transferor. 

A  bona  fide  holder  is  one  who  acqaired  the  paper  for 
valae,  withoat  notioe  of  defenses,  before  the  maturity  of  the 
paper  and  in  the  usnal  and  ordinary  course  of  business. 

By  value  is  meant  that  the  holder  has  given  something  sub- 
stantial either  in  money  or  property  in  exchange  for  the  paper, 
but  a  nominal  price  paid  for  the  paper  does  not  make  one  a 
holder  for  value.  Under  the  old  rule  a  holder  was  expected 
to  be  diligent  in  informing,  himself  whether  there  was  any 
defenses  against  the  paper,  but  the  modem  rule  is  that  unless 
the  holder  has  been  so  grossly  negligent  as  to  give  use  to  a 
presumption  of  bad  faith  he  takes  without  notioe  of  defenses. 

The  holder  must  have  acquired  the  paper  before  maturity, 
or  he  must  have  acquired  it  from  one  who  acquired  it  before 
maturity.  This  last  fact  makes  him  acquire  it  technically 
before  maturity,  because  his  transferor  transferred  to  him 
whatever  title  he  had. 

By  ^^  usual  and  ordinary  course  of  business  "  is  meant 
that  the  holder  must  have  acquired  it  in  the  ordinary  course 
of  business.  For  this  reason  a  receiver,  an  assignee  in  bank* 
ruptcy  or  for  the  benefit  of  creditors,  not  taking  in  the  ordinary 
oourse  of  business,  are  not  bona  fide  holders. 

Certain  defenses  are  valid  in  suit  against  makers  and  drawers 
by  bona  fide  holders.  The  defenses  are  usually  termed  real 
defenses  as  distinguished  from  personal  or  equitable  de- 
f  enses»  which  may  be  used  only  between  immediate  parties  to 
the  paper.  Any  reason  which  makes  the  bill  or  note  wholly 
void  is  a  real  defense.  The  infancy,  coverture,  lunacy  or  other 
legal  disability  of  maker  are  real  defenses  which  he  may  ui^e 
against  a  bona  fide  holder.  So  also,  that  the  note  is  wholly  void 
by  reason  of  its  being  given  for  an  illegal  consideration,  or  that 
since  its  execution  it  has  been  altered  in  a  material  respect, 
or  that  the  holder  has  no  title  because  he  has  to  claim  through 
a  forged  indorsement,  or  his  transferor  had  stolen  the  note. 
In  all  such  oases  the  bona  fide  holder  can  not  recover  of  the 
maker.    But  it  will  be  observed  that  the  warranties  which  an 
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ind<nraer  or  a  mere  transferor  of  paper  makes,  cover  those 
matters  which  may  be  urged  as  real  defenses,  and  hence  the 
remedy  of  the  bona  fide  holder  in  such  case  is  against  the 
prior  holders. 

25.  Bearing  in  mind  that  the  contract  of  indorsement  is  that 
the  indorser  agrees  with  the  holder  of  the  paper  that  if  it  is 
presented  to  the  maker  at  maturity  and  payment  demanded 
and  refused  and  the  indorser  be  duly  notified  of  it,  he  will  pay ; 
it  is  necessary  to  inquire  as  to  presentation  for  payment. 
And  this  must  be  distinguished  from  the  presentation  of  a  bill 
of  exchange  for  acceptance,  which  has  been  previously  de- 
scribed. No  drawer  of  a  bill  or  prior  indorser  of  a  note  can  be 
sued  by  the  holder  unless  a  proper  presentation  for  payment 
has  been  made,  and  a  proper  protest  for  non-payment  has 
been  made  and  proper  notice  of  non-payment  is  given. 
No  presentation  for  payment  is  necessary  to  make  the  acceptor 
of  a  bill  or  the  maker  of  a  note  liable,  when  the  bill  or  note  is 
payable  at  or  after  sight,  for  the  mere  fact  of  acceptance  of 
the  bill  and  the  execution  and  delivery  of  the  note  have  fixed 
the  liability  of  the  acceptor  and  maker. 

26.  The  presentment  and  demand  for  payment  should 
be  made  by  the  holder  or  his  duly  authorized  agent.  If  the 
holder  be  dead,  his  personal  representative  is  the  proper  party ; 
if  he  be  an  infant,  his  guardian ;  if  he  has  made  an  assignment 
or  a  receiver  has  been  appointed,  the  assignee  or  the  receiver; 
and  if  a  firm,  by  one  of  the  firm. 

The  presentment  should  be  to  the  maker  or  acceptor 
In  person.  — If  the  maker  or  acceptor  be  dead,  to  his  per- 
sonal representative.  If  they  cannot  be  found  presentment 
should  be  made  at  their  residence  and  place  of  business  upon 
some  person  of  the  age  of  discretioi^  found  at  these  places.  A 
presentment  and  demand  for  payment  made  on  the  maker  or 
acceptor  in  person  at  any  place  where  found  is  good.  When 
a  bill  has  been  accepted  supra  protest,  presentment  and  demand 
should  be  made  both  on  the  drawee  and  acceptor  supra  pro- 
test. If  the  paper  is  made  payable  at  a  particular  place  the 
presentment  must  be  at  that  place. 
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The  preeentment  and  demand  shoold  be  made  during  busi- 
ness hoars. 

The  holder  mncit  present  the  paper  on  the  day  of 
matnrlty,  — Commercial  paper  is  made  payable  at  a  certain 
time  after  date  or  after  sight,  at  sight,  or  on  demand.  If  no 
time  of  payment  is  named  it  is  payable  on  demand.  Bat  in 
determining  the  date  of  matarity  the  three  days  of  grace  most 
be  added ;  thus  paper  payable  at  a  certain  time  after  date  or 
after  sight  matures  on  three  days  after  the  given  time  has 
passed.  So  in  case  of  paper  payable  at  sight  ttiree  dayt  grace 
are  allowed,  but  by  common  law  no  days  of  grace  are  allowed 
as  to  paper  payable  on  demand. 

Bills  and  notes  payable  at  sight  and  on  demand  are  held  to 
mature  within  a  reasonable  time.  What  is  a  reasonable  time 
depends  greatly  upon  the  circumstances,  bat  so  long  as  the 
paper  has  been  in  active  circulation  it  will  not  be  said  that  a 
reasonable  time  has  elapsed. 

27.  Presentment  of  commercial  paper  hy  the  hoider 
is  In  some  cases  excused,  for  it  is  purely  a  question  of 
diligence  and  if  a  demand  is  found  impracticable,  proper 
efforts  for  that  purpose  having  been  made,  the  indoiser  will 
stiU  be  held  liable,  due  notice  having  been  given  to  him  by  tlie 
bolder. 

Thus  where  the  maker  or  acceptor  has  abscondedc  or  is  a 
seaman  on  a  voyage  having  no  residence  in  the  State,  and  in 
every  case  where  he  has  no  known  residence  or  place  where  the 
paper  can  be  presented  for  payment,  or  if  he  be  a  resident  of 
the  State  and  before  the  paper  is  payable  he  takes  up  a  perma- 
nent residence  elsewhere,  it  is  sufficient  to  make  presentment 
at  the  old  residence.  Or,  if  for  any  reason  because  of  war, 
civil  disorder,  conflagration,  or  storms,  there  is  so  general  an 
interruption  that  presentment  is  impossible,  it  is  excused. 

Presentment  is  not  necessary  where  the  drawer  of  a  bill  drew 
it  without  any  expectation  of  acceptance  and  payment.  No 
presentment  is  necessary  where  a  bill  or  note  is  void. 

Any  indorsee  of  commercial  paper  may  waive  so  far  as  he  is 
concerned,  the  presentment  of  commercial  paper.    The  waiver 
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Bhoiild  be  in  writlDg,  and  may  be  made  on  a  separate  paper  or      / 
on  the  bill  or  note  itself. 

28.  If  the  presentment  is  made  and  the  maker  or  acceptor 
refuse  payment,  the  holder  must  do  two  things,  first :  pro- 
test the  note,  and  second:  give  notice  of  dishonor.  It  is 
imperative  that  foreign  bills  of  exchange  be  protested.  In  the 
absence  of  statute  it  is  not  necessary  to  protest  inland  bills, 
but  most  States  have  statutes  which  permit  proof  of  notice  of 
dishonor  by  protest  because  of  its  greater  convenience. 

A  protest  properly  authenticated  is  evidence  by  its  mere 
production  of  the  presentment  and  demand  in  all  foreign 
courts  where  the  dishonor  of  the  bill  is  required  to  be  proved. 
As  a  notary  can  only  properly  make  this  authentication  it  is 
customary  to  have  a  notary  make  presentment.  For  if  the 
holder  himself  demand  payment/  and  it  is  refused,  it  will  be 
necessary  for  a  notary  in  person  to  make  a  second  demand 
before  he  may  protest  it,  because  in  the  protest  the^notary 
iqieaks  of  his  own  knowledge  as  to  the  dishonor  of  the  paper. 
It  has  been  shown  how  the  notary  should  make  the  present- 
ment, and  having  made  it  he  should  make  his  certificate  of 
protest.  This  should  be  done  on  the  day  of  presentment,  but 
if  the  notary  write  upon  the  back  of  the  dishonored  paper  the 
fact  of  the  dishonor,  by  showing  the  date  of  the  presentment, 
the  fact  of  demand  and  refusal,  and  the  reasons  given  for  the 
refusal,  if  any,  and  his  charge  for  protest,  this  will  be  suffi- 
cient and  will  permit  him  to  make  the  formal  certificate  at  a 
later  day. 

The  certificate  of  protest  miuit  show :  — 

1.  Date  of  presentment,  including  a  statement  that  demand 
was  made  at  the  place  of  payment  and  on  the  day  of  maturity ; 

2.  That  payment  was  demanded  and  refused ; 

8.  Of  whom  the  demand  was  made.  Where  the  notary 
could  not  find  the  acceptor  or  maker,  it  must  show  that  he 
used  due  diligence ; 

4.  The  names  of  the  parties  to  the  bill  or  note ; 

5.  The  protest  must  be  executed  under  the  hand  and  seal 
of  the  notary. 
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29,  Notice  of  dishonor  mast  be  given  to  all  persons  sec- 
ondarily liable  on%the  paper.  It  must  be  given  by  some  party 
to  the  paper,  or  his  duly  authorized  agent  The  holder  of 
paper  may  notify  all  the  prior  holders  and  maker  or  drawer,  or 
he  may  simply  notify  his  immediate  indorser,  in  which  event 
this  indorser  should  for  his  own  protection  notify  the  prior 
holders  and  maker  or  drawer.  This  notice  should  be  given  by 
the  holder  personally  as  to  all  prior  parties  who  live  at  the 
place  of  protest  and  payment ;  as  to  those  who  do  not,  a  notice 
by  mail  is  sufficient.  The  holder  has  until  the  expiration  of 
the  day  succeeding  dishonor  in  which  to  give  the  notice.  In 
giving  personal  notice  of  the  dishonor,  it  is  sufficient  to  do  so 
verbally  so  long  as  the  fact  of  dishonor  is  communicated.  The 
written  notice  must  be  more  explicit,  to  wit,  it  must  identify 
the  paper  and  state  the  fact  of  presentment  and  dishonor,  and 
protest  had  been  waived,  and  that  the  holder  would  look  for 
reimbursement  to  the  party  notified. 

80.  Checks  are  a  form  of  commercial  paper  in  na- 
ture similar  to  bills  of  exchange,  but  differing  in  the  following 
manner:  — 

1.  Bills  are  intended  for  negotiation  and  circulation ;  checks 
are  not. 

2.  Checks  are  always  drawn  upon  a  bank  or  banker,  and 
have  no  days  of  grace ;  and  are  presumed  to  be  drawn  upon  a 
deposit  which  the  drawer  of  a  check  has  with  his  banker. 

3.  The  drawer  of  a  bill  is  released  in  case  it  is  not  presented 
for  payment  on  the  day  of  maturity,  etc.  The  drawer  of  a 
check  is  not  released  though  the  holder  fail  to  present  it  to 
the  bank  during  the  time  allowed  by  law,  except  to  the  extent 
to  which  he  has  been  damaged. 

4.  The  negligent  drawing  of  a  note  by  the  maker  so  that  it 
can  be  easily  altered  does  not  render  him  liable  for  the  amount 
of  the  note  as  raised. 

A  corporation,  if  not  expressly  granted  the  power  to  issue 
negotiable  paper,  has  it  impliedly  where  it  has  the  power  to 
incur  an  indebtedness.  But  municipal  corporations,  even 
though  they  have  the  power  to  borrow  money,  have  no  im- 
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plied  power  to  give  a  negotiable  instrmnent  To  do  so  the 
power  must  be  expressly  granted.  Where  a  municipal  corpo- 
ration has  the  power  to  give  negotiable  paper  for  certain  pur- 
poseS)  by  inference  it  is  forbidden -to  do  so  for  other  parposes. 
If  it  does,  then  as  between  the  corporation  and  payee,  the 
former  can  plead  ultra  virea  because  the  payee  takes  with 
notice ;  but  the  corporation  cannot  do  so  when  sued  by  a  bona 
Jlde  bolder,  who  having  seen  that  the  charter  permitted  the 
municipal  corporation  to  issue  negotiable  paper  for  some  pur- 
pose, can  rightfully  presume  that  this  particular  note  was 
Issued  for  one  of  the  proper  cases,  unless  the  charter  farther 
said  that  paper  issued. 
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(Based  on    Sale  of  Gk>odB  Act  1893,  66  and  57  Victoria, 

Chapter  71.) 

PART    I. 
FORMATION  OF  THE  CONTRACT. 

OONTBAOT  OP  8ALB. 

1.  (1)  A  contract  of  sale  of  goods  is  a  contract  whereby 
the  seller  transfers  or  agrees  to  transfer  the  property  in 
goods  to  the  buyer  for  a  money  consideration,  called  the  price. 
There  may  be  a  contract  of  sale  between  one  part  owner  and 
another. 

(2)  A  contract  of  sale  may  be  absolute  or  conditionaL 
(8)  Where  under  a  contract  of  sale  the  property  in  the 
goods  is  transferred  from  the  seller  to  the  buyer  the  contract 
is  called  a  sale ;  but  where  the  transfer  of  the  property  in  the 
goods  is  to  take  place  at  a  future  time  or  subject  to  some  con- 
dition thereafter  to  be  fulfilled  the  contract  is  called  an  agree- 
ment to  sell. 

(4)  An  agreement  to  sell  becomes  a  sale  when  the  time 
elapses  or  the  conditions  are  fulfilled  subject  to  which  the  prop- 
erty in  the  goods  is  to  be  transferred. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general 
law  concerning  capacity  to  contract,  and  to  transfer  and 
acquire  property. 

Provided  that  where  necessaries  are  sold  and  delivered  to 
an  inf  anty  or  minor,  or  to  a  person  who  by  reason  of  mental 
incapacity  or  drunkenness  is  incompetent  to  contract,  he  must 
pay  a  reasonable  price  therefor. 

Necessaries  mean  goods  suitable  to  the  condition  in  life  of 
such  infant  or  minor  or  other  person,  and  to  his  actual  re* 
quirements  at  the  time  of  the  sale  and  delivery. 
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F0B1CAUTIB8  OF  THB  OONTBAOT. 

8.  A  oontract  of  Bale  may  be  made  in  writdng  (either  witli 
or  without  seal),  or  by  word  of  month,  or  partly  in  writing 
and  partly  by  word  of  mouth,  or  may  be  implied  from  the  eon* 
duct  of  the  parties. 

4.  (1)  A  contract  for  the  sale  of  any  goods  of  the  yalne 
of  ten  poands  or  upwards  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  oontract  be  made  and  signed  by 
the  party  to  be  charged  or  his  agent  in  that  behalf  (17th  See* 
tlon  of  the  Statute  of  Frands). 

(2)  The  provisions  of  this  section  apply  to  every  such  con- 
tract, notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
oontract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  delivery. 

(3)  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale  whether 
there  be  an  acceptance  in  performance  of  the  oontract  or  not. 

SUBJECT-MATTER  OF  OONTSAOT. 

5.  (1)  The  goods  which  form  the  subject  of  a  contract 
of  sale  may  be  either  existing  goods,  owned  or  possessed  by 
the  seller,  or  goods  to  be  manufactured  or  acquired  by  the 
seller  after  the  making  of  the  contract  of  sale,  which  are 
called  '*  future  goods/* 

(2)  There  may  be  a  contract  for  the  sale  of  goods,  the 
acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen. 

(3)  Where  by  a  contract  of  sale  the  seller  purports  to  effect 
a  present  sale  of  future  goods  the  contract  operates  as  an 
agreement  to  sell  the  goods. 
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6.  Where  there  Is  a  contract  for  the  sale  of  specific  goods, 
and  the  goods  withoat  the  knowledge  of  the  seller  have  per- 
ished at  the  time  when  the  contract  is  made,  the  contract  is 
void. 

7.  When  there  is  an  agreement  to  sell  specific  goods,  and 
subsequently  the  goods,  without  any  fault  on  the  part  of  the 
seller  or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the 
agreement  is  thereby  avoided. 

THB  PHICB. 

8.  (1)  The  price  in  a  contract  of  sale  may  be  fixed  by 
the  contract,  or  may  be  left  to  be  fixed  in  manner  thereby 
agreed,  or  may  be  determined  by  the  course  of  dealing  between 
the  parties. 

(2)  Where  the  price  is  not  determined  in  accordance  with 
the  foregoing  provisions  the  buyer  must  pay  a  reasonable 
price.  What  is  a  reasonable  price  is  a  question  of  fact  de- 
pendent on  the  circumstances  of  each  particular  case. 

OONDmOMS  AMD  WARRANTIES. 

9.  (1)  Unless  a  different  intention  appears  from  the  terms 
of  the  contract,  stipulations  as  to  time  of  payment  are  not 
deemed  to  be  of  the  essence  of  a  contract  of  sale.  Whether 
any  other  stipulation  as  to  time  is  of  the  essence  of  the  con- 
tract or  not  depends  on  the  terms  of  the  contract. 

(2)  In  a  contract  of  sale  '*  month ''  means  prima  facie  cal- 
endar month. 

(8)  Where  a  contract  of  sale  is  subject  to  any  condition 
to  be  fulfilled  by  the  seller,  the  buyer  may  waive  the  condi- 
tion, or  may  elect  to  treat  the  breach  of  such  condition  as  a 
breach  of  warranty,  and  not  as  a  ground  for  treating  the  con- 
tract as  repudiated. 

(4)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condi- 
tion, the  breach  of  which  may  give  rise  to  a  right  to  treat  the 
contract  as  repudiated,  or  a  warranty,  the  breach  of  which 
may  give  rise  to  a  claim  for  damages  but  not  to  a  right  to 
reject  the  goods  and  treat  the  contrast  as  repudiated,  de- 

20 
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pends  in  each  case  on  the  oonstruotion  of  the  contract.  A 
stipulation  may  be  a  condition,  though  called  a  warranty  in 
the  contract: 

(5)  Where  a  contract  of  sale  is  not  severable,  and  the 
buyer  has  accepted  the  goods,  or  part  thereof,  or  where  the 
contract  is  for  specific  goods,  the  property  in  which  has  passed 
to  the  buyer,  the  breach  of  any  condition  to  be  fulfilled  by  the 
seller  can  only  be  treated  as  a  breach  of  warranty,  and  not  as 
a  ground  for  rejecting  the  goods  and  treating  the  contract  as 
repudiated,  unless  there  be  a  term  of^the  contract,  express  or 
implied,  to  that  effect. 

10.  In  a  contract  of  sale,  unless  the  circumstances  of  the 
contract  are  such  as  to  show  a  different  intention,  there  is  — 

(1)  An  implied  condition  on  the  part  of  the  seller  that  in 
the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in 
the  case  of  an  agreement  to  sell  he  will  have  a  right  to  sell  the 
goods  at  the  time  when  the  property  is  to  pass: 

(2)  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods: 

(3)  An  implied  warranty  that  the  goods  shall  be  free  from 
any  charge  or  incumbrance  in  favor  of  any  third  party, 
not  declared  or  known  to  the  buyer  before  or  at  the  time  when 
the  contract  is  made. 

11.  Where  there  is  a  contract  for  the  sale  of  goods  by 
description,  there  is  an  implied  condition  that  the  goods  shall 
correspond  with  the  description ;  and  if  the  sale  be  by  sam- 
ple, as  well  as  by  description,  it  is  not  sufl^cient  that  the  bulk 
of  the  goods  corresponds  with  the  sample  if  the  goods  do  not 
also  correspond  with  the  description. 

12.  There  is  no  implied  warranty  or  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose  of  goods 
supplied  under  a  contract  of  sale,  except  as  follows :  — 

(1)  Where  the  buyer, .  expressly  or  by  implieation,  makes 
known  to  the  seller  the  particular  purpose  for  which  the  goods 
are  required,  so  as  to  show  that  the  buyer  relies  on  the  seller's 
skill  or  judgment,  and  the  goods  are  of  a  description  which  it 
is  in  the  course  of  the  seller's  business  to  supply  (whether  he 
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be  the  mannf  aotarer  or  not),  there  is  an  implied  condition  that 
the  goods  BhaH  be  reasonably  fit  for  suoh  purpose,  provided 
that  in  the  case  of  a  contract  for  the  sale  of  a  specified  article 
nnder  its  patent  or  other  trade  name,  there  is  no  implied  con- 
dition as  to  its  fitness  for  any  particular  purpose: 

(2)  Where  goods  are  bought  by  descriptien  from  a  seller 
who  deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that  the 
goods  shall  be  of  merchantable  quality ;  provided  that  if  the 
buyer  has  examined  the  goods,  there  shall  be  no  implied  con- 
dition as  regards  defects  which  such  examination  ought  to 
have  revealed : 

(3)  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage  of  trade. 

SALE  BT  8AMPLB. 

18.  (1)  A  contract  of  sale  is  a  contract  for  sale  by  sample 
where  there  is  a  term  in  the  contract,  express^or  implied,  to 
that  effect. 

(2)  In  the  case  of  a  contract  for  sale  by  sample — 

(a)  There  is  an  implied  condition  that  the  bulk  shall  cor- 
respond with  the  sample  in  quality : 

(b)  There  is  an  implied  condition  that  the  buyer  shall  have 
a  reasonable  opportunity  of  comparing  the  bulk  with  the 
sample. 

(o)  There  is  an  implied  condition  that  the  goods  shall  be 
free  from  any  defect,  rendering  them  unmerchantable,  which 
would  not  be  apparent  on  reasonable  examination  of  the 
sample. 

PART    n. 

EFFECTS  OF  THE  CONTRACT. 

TBAMSFBB  OT  PBOPBKTT  AS  BBTWBBN  SBLLBB  AND  BUTBR. 

14.  Where  there  is  a  contract  for  the  sale  of  unascer- 
tained goods  no  property  in  the  goods  is  transferred  to  the 
buyer  unless  and  until  the  goods  are  ascertained. 

15.  (1)  Where  there  is  a  contract  for  the  sale  of  specific 
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or  ascertained  goods  the  property  in  them  is  transferred  to 
the  buyer  at  such  time  as  the  parties  to  the  contraot  intend  it 
to  be  transferred. 

(2)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  circumstances  of  the  case. 

16.  Unless  a  different  Intention  appearSf  the  following  are 
rules  for  ascertaining  the  Intention  of  the  parties  as 
to  the  time  at  which  the  property  in  the  goods  is  to  pass  to  the 
buyer. 

Rule  1.  Where  there  is  an  unconditional  contract  for  the  sale 
of  goods,  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  when  the  contract  is  made,  and  it  is  immaterial 
whether  the  time  of  payment  or  the  time  of  delivery,  or  both,  be 
postponed. 

Bole  2.  Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  ia  bound  to  do  something  to  the  goods,  for 
the  purpose  of  putting  them  Into  a  deliverable  state,  the  prop- 
erty does  not  pass  until  such  thing  be  done,  and  the  buyer  has 
notice  thereof. 

Rule  3.  Where  there  is  a  contraot  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to  weigh, 
measure,  test,  or  do  some  other  act  or  thing  with  reference  to 
the  goods  for  the  purpose  of  ascertaining  the  price,  the  property 
does  not  pass  until  such  act  or  thing  be  done,  and  the  buyer 
has  notice  thereof. 

Rule  4.  When  goods  are  delivered  to  the  buyer  on  approval 
or  **on  sale  or  return"  or  other  similar  terms  the  property 
therein  passes  to  the  buyer:  — 

(a)  When  he  signifies  his  approval  or  acceptance  to  the  seller 
or  does  any  other  act  adopting  the  transaction: 

(b)  If  he  does  not  signify  his  approval  or  acceptance  to  the 
seller  but  retains  the  goods  without  giving  notice  of  rejection, 
then,  if  a  time  has  been  fixed  for  the  return  of  the  goods  on 
the  expiration  of  suoh  time,  and,  if  no  time  has  been  fixed  on 
the  expiration  of  a  reasonable  time.  What  is  a  reasonable 
time  is  a  question  of  fact. 
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Rale  5.  (1)  Where  there  is  a  contract  for  the  8ale  of  an« 
ascertaiDed  or  future  goods  bj  description,  and  goods  of  that 
description  and  in  a  deliverable  state  are  unconditionally  ap- 
propriated to  the  contract,  either  by  the  seller  with  the  assent 
of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller,  the 
property  in  the  goods  thereupon  passes  to  the  buyer.  Such 
assent  may  be  express  or  implied,  and  may  be  given  either  be- 
fore or  after  the  appropriation  is  made: 

(2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or  custo- 
dian (whether  named  by  the  buyer  or  not)  for  the  purpose  of 
transmission  to  the  buyer,  and  does  not  reserve  the  right  of 
disposal,  he  is  deemed  to  have  unconditionally  appropriated 
the  goods  to  the  contract. 

17.  (1)  Where  there  is  a  contract  for  the  sale  of  specific 
goods  or  where  goods  are  subsequently  appropriated  to  the 
contract,  the  seller  may,  by  the  terms  of  the  contract  or  ap- 
propriation, reserve  the  right  of  disposal  of  the  goods 
until  certain  conditions  are  fulfiUed.  In  such  case  notwith- 
standing the  delivery  of  the  goods  to  the  buyer,  or  to  a  car- 
rier or  other  bailee  or  custodian  for  the  purpose  of  transmission 
to  the  buyer,  the  property  in  the  goods  does  not  pass  to  the 
buyer  until  the  conditions  imposed  by  the  seller  are  fulfilled. 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent, 
the  seller  is  prima  facie  deemed  to  reserve  the  right  of  dis- 
posal. 

(3)  Where  the  seller  of  goods  draws  on  the  buyer  for  the 
price,  and  transmits  the  bill  of  exchange  and  bill  of  lading  to 
the  buyer  together  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honor  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the  goods  does  not 
pass  to  him. 

18.  Unless  otherwise  agreed,  the  goods  remain  at  the 
seller's  risk  until  the  property  therein  is  transferred  to  the 
buyer,  but  when  the  property  therein  is  transferred  to  the 
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buyer,  the  goods  are  at  the  buyer' 8  risk  whether  delivery 
has  been  made  or  not. 

TBAKSFBB  OF  TITLE. 

19.  Where  goods  are  sold  by  a  person  who  is  not  the  owner 
thereof,  and  who  does  not  sell  them  under  the  authority  or 
with  the  consent  of  the  owner,  the  buyer  acquires  no  better 
title  to  the  goods  than  the  seller  had,  unless  tiie  owner  of  the 
goods  is  by  his  conduct  precluded  from  denying  the  seller's 
authority  to  sell. 

20.  Where  goods  are  sold  in  market  overtf  according  to 
the  usage  of  the  market,  the  buyer  acquires  a  good  title  to 
the  goods,  provided  he  buys  them  in  good  faith  and  with- 
out notice  of  any  defect  or  want  of  title  on  the  part  of  the 
seller. 

21.  When  the  seller  of  goods  has  a  voidable  title 
thereto,  but  his  title  has  not  been  avoided  at  the  time  of 
the  sale,  the  buyer  acquires  a  good  title  to  the  goods,  pro- 
vided he  buys  them  in  good  faith  and  without  notice  of  the 
seller's  defect  of  title. 

22.  (1)  Where  a  person  having  sold  goods  continaes  or  is 
in  possession  of  the  goods^  or  of  the  documents  of  title  to 
the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a 
mercantile  agency  acting  for  him,  of  the  goods  or  documents 
of  title,  under  any  sale,  pledge,  or  other  disposition  thereof, 
to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original  seller  in  respect 
of  the  goods,  shall  have  the  same  effect  as  if  the  person  maidng 
the  delivery  or  transfer  were  a  mercantile  agent  in  possession 
of  the  goods  or  documents  of  title  with  the  consent  of  the 
owner. 

PART     III. 

PERFORMANCE  OF  THE  CONTRACT. 

28.  It  is  the  duty  of  the  seller  to  deliver  the  goods^  and 
of  the  buyer  to  accept  and  pay  for  them,  in  accordance 
with  the  terms  of  the  contract  of  sale. 
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Unless  otherwise  agreed,  delivery  of  the  goods  and  payment 
.  of  the  price  are  ooncurrent  conditions,  that  is  to  say,  the  seller 
must  be  ready  and  willing  to  give  possession  of  the  goods  to 
the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be 
ready  and  willing  to  pay  the  price  in  exchange  for  possession 
of  the  goods. 

24.  (1)  Whether  it  is  for  the  buyer  to  take  possession  of 
the  goods  or  for  the  seller  to  send  them  to  the  buyer  is  a  ques- 
tion depending  in  each  case  on  the  contract,  express  or  im- 
plied, between  the  parties.  Apart  from  any  such  contract, 
express  or  implied,  the  place  of  delivery  is  the  seller's  place 
of  business,  if  he  have  one,  and  if  not,  his  residence :  Pro- 
vided that,  if  the  contract  be  for  the  sale  of  specific  goods, 
which  to  the  knowledge  of  the  parties  when  the  contract  is 
made  are  in  some  other  place,  then  that  place  is  the  place  of 

delivery. 

(2)  Where  under  the  contract  of  sale  the  seller  is  bound  to 
send  the  goods  to  the  buyer,  but  no  time  for  sending  them  is 
fixed,  the  seller  is  bound  to  send  them  within  a  reasona- 

hle  time. 

(3)  Where  the  goods  at  the  time  of  sale  are  in  the  posses- 
sion of  a  third  person,  there  is  no  delivery  by  seller  to  buyer 
unless  and  until  such  third  person  acknowledges  to  the  buyer 
that  he  holds  the  goods  on  his  behalf. 

25.  (1)  Where  the  seller  delivers  to  the  buyer  a  quantity 
of  goods  less  than  he  contracted  to  sell,  the  buyer  may  reject 
them,  but  if  the  buyer  accepts  the  goods  so  delivered  he  must 
pay  for  them  at  the  contract  rate. 

(2)  Where  the  seller  delivers  to  the  buyer  a  qnantity  of 
goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept 
the  goods  included  in  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.  If  the  buyer  accepts  the  whole  of  the 
goods  so  delivered  he  must  pay  for  them  at  the  contract  rate. 

(3)  Where  the  seller  delivers  to  the  buyer  the  goods  he 
contracted  to  sell  mixed  with  goods  of  a  different  descrip- 
tion not  included  in  the  contract,  the  buyer  may  accept  the 
goods  which  are  in  accordance  with  the  contract  and  reject  the 
rest,  or  he  may  reject  the  whole. 
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26.  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound 
to  acoept  delivery  thereof  by  Installments. 

27.  Where,  in  pursnance  of  a  contract  of  sale,  the  seller  is 
authorized  or  required  to  send  the  goods  to  the  buyer,  dellT- 
ery  of  the  goods  to  a  carrrier^^whether  named  by  the 
buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer  is 
prima  facie  deemed  to  be  a  delivery  of  the  goods  to  the  buyer. 

28.  (1)  Where  goods  are  delivered  to  the  buyer,  which 
he  has  not  previously  examined,  he  is  not  deemed  to  have 
accepted  them  unless  and  until  he  has  had  a  reasonable 
opportunity  of  examining  them  for  the  purpose  of  ascer- 
taining whether  they  are  in  conformity  with  the  contract. 

(2)  Unless  otherwise  agreed,  when  the  seller  tenders  de- 
livery of  goods  to  the  buyer,  he  is  bound,  on  request,  to  afford 
the  buyer  a  reasonable  opportunity  of  examining  the  goods  for 
the  purpose  of  ascertaining  whether  they  are  in  conformity 
with  the  contract. 

29.  The  buyer  is  deemed  to  have  accepted  the  goods  when 
he  intimates  to  the  seller  that  he  has  accepted  them,  or  when 
the  goods  have  been  delivered  to  him,  and  he  does  any  act  in 
relation  to  them  which  is  inconsistent  with  the  ownership  of 
the  seller,  or  when  after  the  lapse  of  a  reasonable  time,  he  re- 
tains the  goods  without  intimating  to  the  seller  that  he  has 
rejected  them. 

80.  Unless  otherwise  agreed,  where  goods  are  delivered  to 
the  buyer,  and  he  refuses  to  accept  them,  having  the  right  so 
to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is 
sufficient  if  he  intimates  to  the  seller  that  he  refuses  to  accept 

them. 

PART    IV. 

RIGHTS  OF  UNPAID  SELLER  AGAINST  THE  GOODS. 

SI.  (1)  The  unpaid  seller  of  goods,  as  such,  has  by  im- 
plication of  law  — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them ; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stop- 
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ping  the  goods  in  transitu  after  he  has  parted  with  the  posses- 
sion of  them. 
(2)  Where  the  property  in  goods  has  not  passed  to  the 

huyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  oo-extensive 
with  his  rights  of  lien  and  stoppage  in  transitu  where  the  prop- 
erty has  passed  to  the  buyer. 

UNPAID  SBLLSB'S  LIEN. 

82.  (1)  The  unpaid  seller  of  goods  who  is  in  possession  of 
them  is  entitled  to  retain  possession  of  them  until  payment  or 
tender  of  the  price  in  the  following  oases,  namely: — 

(a)  Where  the  goods  have  been  sold  without  any  stipula- 
tion as  to  credit ; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the 
time  of  credit  has  expired ; 

(c)  Where  the  buyer  becomes  insolvent. 

(2)  The  seller  may  exerdse  his  right  of  lien  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  or 
custodian  for  the  buyer. 

S3.  Where  an  unpaid  seller  has  made  part  delivery  of  the 
goods,  he  may  exercise  his  right  of  lien  or  retention  on  the 
remainder,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  waive  the  lien  or 
right  of  retention. 

84.  (1)  The  uppaid  seller  of  goods  loses  his  lien  or  right 
of  retention  thereon  — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodian  for  the  purpose  of  transmission  to  the  buyer 
without  reserving  the  r^ht  of  disposal  of  the  goods ; 

(b)  When  the  buyer  or  his  agent  lawfuUy  obtains  posses- 
sion of  the  goods ; 

(c)  By  waiver  thereof. 

STOPPAGE  IN  TBANSirU. 

85.  When  the  buyer  of  goods  becomes  insolvent,  the  unpaid 
seller  who  has  parted  with  the  possession  of  the  goods  has  the 
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right  of  stopping  them  in  transita,  that  is  to  say,  he  may 
resume  possession  of  the  goods  as  long  as  they  are  in  course 
of  transit,  and  may  retain  them  until  payment  or  tender  of  the 
price. 

86.  (1)  Goods  are  deemed  to  be  in  coarse  of  transit 
from  the  time  when  they  are  delivered  to  a  carrier  by  land  or 
water,  or  other  bailee  or  custodian  for  the  purpose  of  transmis- 
sion to  the  buyer,  until  the  buyer,  or  his  agent  in  that  behalf, 
takes  delivery  of  them  from  such  carrier  on  other  bailee  or 
custodian. 

(2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery 
of  the  goods  before  their  arrival  at  the  appointed  destination, 
the  transit  is  at  an  end. 

(3)  If,  after  the  arrival  of  the  goods  at  the  appointed  des- 
tination, the  carrier  or  other  bailee  or  custodian  acknowledges 
to  the  buyer,  or  his  agent,  that  he  holds  the  goods  on  his 
behalf  and  continues  in  possession  of  them  as  bailee  or  custo- 
dian for  the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and 
it  is  immaterial  that  a  further  destination  for  the  goods  may 
have  been  indicated  by  the  buyer. 

(4)  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods 
may  be  stopped  in  transitu,  unless  such  part  delivery  has  been 
made  under  such  circumstances  as  to  show  an  agreement  to 
give  up  possession  of  the  whole  of  the  goods. 

37.  (1)  The  unpaid  seller  may  exercise  his  right  of 
stoppage  in  transitu  either  by  taking  actual  possession  of 
the  goods,  or  by  giving  notice  of  his  claim  to  the  carrier  or 
other  bailee  or  custodian  in  whose  possession  the  goods  are. 
Such  notice  may  be  given  either  to  the  person  in  actual  pos- 
session of  the  goods  or  to  his  principal.  In  the  latter  case  the 
notice,  to  be  effectual,  must  be  given  at  such  time  and  under 
such  circumstances  that  the  principal,  by  the  exercise  of  rea- 
sonable diligence,  may  communicate  it  to  his  servant  or  agent 
in  time  to  prevent  a  delivery  to  the  buyer. 

(2)  When  notice  of  stoppage  in  transitu  is  given  by  the 
seller  to  the  carrier,  or  other  bailee  or  custodian  in  possession 
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of  the  goods,  he  muBt  redeliver  the  goods  to,  or  according  to 
the  directions  of,  the  seller*  The  expenses  of  sach  redelivery 
most  be  borne  I7  the  seller. 

88.  The  unpaid  seller's  right  of  lien  or  retention  or  stop- 
page In  transita  is  not  affected  by  any  sale,  or  other  disposi- 
tion of  the  goods  which  the  buyer  may  have  made,  unless  the 
sdler  has  assented  thereto. 

Provided  that  where  a  doeument  of  title  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the 
goods,  and  that  person  transfers  the  document  to  a  person 
who  takes  the  document  in  good  faith  and  for  valuable  con- 
sideration, then,  if  such  last-mentioned  transfer  was  by  way 
of  sale  the  unpaid  seller's  right  of  lien  or  retention  or  stop* 
page  in  transitu  is  defeated,  and  if  such  last-mentioned  trans* 
fer  was  by  way  of  pledge  or  other  disposition  for  value,  the 
unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  can  only  be  exercised  subject  to  the  rights  of  the 
transferee. 

PART    V. 

ACTIONS  FOR  BREACH  OP  THE  CONTRACT. 

BEHXDISS  OF  THE  SBLLBB. 

89.  (1)  Where,  under  a  contract  of  sale,  the  property  in 
the  goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  for  the  goods  according  to  the 
terms  of  the  contract,  the  seller  may  maintain  an  action  against 
him  for  the  price  of  the  goods. 

(2)  Where,  under  a  contract  of  sale,  the  price  is  payable  on 
a  day  certain  irrespective  of  delivery,Sand  the  buyer  wrong- 
fuUy  neglects  or  refuses  to  pay  such  price,  the  seller 
may  maintain  an  action  for  the  price,  although  the  prop- 
property  in  the  goods  has  not  passed,  and  the  goods  have  not  * 
been  appropriated  to  the  contract, 

40.  (1)  Where  the  buyer  wrongfully  neglects  or  refuses  to 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an 
action  against  him  for  damages  for  non-acceptance. 

(9)  The  measure  of  damages  is  the  estimated  loss  directly 
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and  naturaUy  resQltlng,  in  the  ofdfauury  oonne  of  eventai  from 
the  buyer's  breach  of  contract. 

(8)  Where  there  is  an  ayailable  market  for  the  goods  in 
question  the  measure  of  damages  is  prima  fiieie  to  be  ascer- 
tained by  the  difference  between  the  contract  price  and  the 
market  or  current  price  at  the  time  or  times  wlien  the  goods 
ought  to  have  been  accepted,  or,  if  no  lime  was  fixed  for  ac- 
ceptance, then  at  the  time  of  the  refusal  to  accept. 

BEMSDIBS  OF  THB  BUTBB. 

41.  (1)  Where  the  seller  wrongfully  neglects  or  refuses 
to  deliver  the  goods  to  the  buyer,  the  buyer  may  mait^^it^ 
an  action  against  the  seller  for  damages  for  n«m-deUvery. 

(2)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  seller's  Inreach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods  in 
question  the  measure  of  damages  is  prima  faci€  to  be  ascer^ 
tained  by  the  difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time  or  times  when 
t)iey  ought  to  have  been  delivered,  or,  if  no  time  was  fixed, 
then  at  the  time  of  the  refusal  to  deliver. 

42.  (1)  Where  there  is  a  breach  of  warranty  by  the 
seller,  or  where  the  buyer  elects,  or  is  compelled,  to  treat  any 
breach  of  a  condition  on  the  part  of  the  seller  as  a  breach  of 
warranty,  the  buyer  is  not  by  reason  only  of  such  breach  of 
warranty  entitled  to  reject  the  goods ;  but  he  may 

(a)  Set  up  against  the  seller  the  breach  of  warranty  in  dim- 
inution or  extinction  of  the  price ;  or 

(b)  Maintain  an  action  against  the  seller  for  damages  for  the 
breach  of  warranty. 

(2)  The  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  breach  of  warranty. 

(3)  In  the  case  of  breach  of  warranty  of  quality  such  loss 
is  prima  facie  the  difference  between  the  value  of  the  goods  at 
the  time  of  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty. 
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AGENCY. 

1.  An  agent  is  one  who  represents  another,  called  the  prin- 
cipal, in  dealings  with  third  persons.  Such  representation  is 
called  agency. 

2.  Agents  are  unlTersal  when  they  represent  their  prin- 
cipals in  business  of  every  kind ;  general,  when  they  repre- 
sent  their  principals  as  to  all  matters  of  a  certain  kind,  or  in 
a  certain  place ;  special,  when  they  represent  their  principaU 
only  as  to  a  special  matter* 

3.  Any  person  who  is  competent  to  transact  the 
business  itself  is  competent  to  appoint  another  as 
agent  to  transact  it  for  him.  An  insane  person  cannot, 
therefore,  be  a  principal,  but  no  executed  contract  between  an 
insane  principal  and  one  ignorant  of  the  other's  insanity  will 
be  set  aside,  if  the  contract  will  be  a  fair  one  and  the  parties 
can  be  restored  to  their  original  positions.  An  infant  cannot 
be  a  principal ;  a  married  woman  as  to  her  separate  estate 
may  be.  A  partnership  may  be  a  principal.  A  corpora- 
tion, being  an  artificial  being,  only  able  to  act  through  agents, 
must,  of  necessity,  be  a  principal. 

4.  Since  an  agent  acts,  not  in  his  own  right,  but  in  the  right 
of  his  principal,  any  person  may  be  an  agent,  except  imbe- 
ciles and  children  of  tender  years.  A  married  woman  may 
be  her  husband's  agent  and  under  modern  law  the  agent  of 
third  persons. 

5.  An  agent  becomes  such  by  some  appointment  of  his 
principal.  This  appointment  may  be  made  and  evidenced  in 
numerous  ways.  But  the  intention  of  the  principal  to  make 
him  agent  must  exist  in  fact  or  be  assumed  by  the  law  in  those 
cases  where  the  agency  is  created  by  estoppel.  Authority  may 
be  conferred  on  the  agent  in  writing  or  by  parol ;  but  no  agent 
can  be  authoriced  to  execjate  a  deed  under  seal,  except  his 
authority  be  conferred  by  an  instrument  under  seal. 

6.  Where  one  has  been  held  out  to  third  persons  as  the  agent 
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of  another,  the  one  so  holding  him  out  will  be  estopped  to 
deny  that  snoh  person  is  his  agent  to  persons  who  have  dealt 
with  him  in  the  belief  that  he  was  in  fact  an  agent.  The  law 
in  such  cases  implies  the  agent's  anthority. 

7.  An  agent  is  presumed  to  be  chosen  and  appointed  by  his 
principal  because  of  his  trust  and  confidence  in  the  agent. 
HenoCi  the  general  rule  is  that  an  agent  can  not  delegate  the 
duties  of  the  agency  to  others.  Delegatus  non  potest  delegare. 
Such  is  the  rule  as  to  duties  requiring  discretion,  skill  and  con- 
fidence, but  an  agent  may  delegate  to  others  purely  ministerial 
and  mechanical  duties. 

8.  An  agent  possesses  only  that  anthority  which  the 
principal  has  conferred  upon  him,  either  expressly  or  by 
implication,  as  where  he  has  held  him  out  to  third  persons  as 
possessing  such  authority.  Acts  of  the  agent  in  excess  of 
this  actual  or  apparent  authority,  do  not  bind  the  principal. 
Third  persons  dealing  with  the  agent  must  ascertain  the 
agent's  authority,  and  cannot  rely  on  the  agent's  own  state- 
ment of  his  authority.  But  every  agent  has  authority  to  do 
all  things  usual  and  necessary  to  carry  into  effect  the  purpose 
of  his  agency. 

9.  In  the  execution  of  his  anthority  an  agent  must  act 
in  the  name  of  and  in  behalf  of  his  principal.  So  a  deed 
executed  by  agency  must  purport  to  be  made  by  the  principal. 
So  in  the  execution  of  negotiable  paper,  it  must  appear  that 
the  principal  is  the  maker  of  the  paper.  Likewise  in  the  exe- 
cution of  other  contracts  it  must  be  apparent  that  it  is  the 
principal  acting  merely  through  an  agent.  Whether  an  agent 
has  properly  executed  his  contract  depends  upon  the  test  what 
was  the  intention  of  the  parties  as  manifested  in  the  contract. 
If  it  is  clear  that  the  principal  was  to  be  bound,  then  the 
agent  has  properly  exercised  his  authority.  It  is  not  sufficient 
that  the  agent  describes  himself  as  agent,  for  this  may  be 
merely  descriptio  personae^  and  in  such  case  the  agent  binds 
himself  and  not  the  principal. 

10.  Agents  must  be  faithful,  obedient  and  careful 
in    handling    their  principal*  s  business,    and    are  liable   to 
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him  for  any  misconduct  or  neglect.  An  agent  cannot  pat 
himself  into  a  position  which  would  antagonize  his  principal's 
interests.  He  may  not  use  the  agency  to  advance  his  own 
interests,  and  all  profits  arising  out  of  the  agency  belong  to 
che  principal.  The  agent  may  only  receive  such  compensation 
as  agreed  between  him  and  the  principal.  He  must  follow 
his  principal's  instructions,  unless  some  unforeseen  necessity 
or  emergency  occurs  which  would  justify  a  departure  from 
them  to  protect  the  principal's  interests,  and  he  must 
bring  to  the  work  of  the  agency  reasonable  skill  and  diligence. 
if,  however,  the  agency  be  a  purely  voluntary  aud  gratuitous 
9ne,  the  measure  of  duty  owed  by  the  agent  is  not  so  great  as 
where  he  is  rewarded  for  his  services.  It  is  always  an  agent's 
duty  to  render  an  account  of  his  services  as  agent. 

11.  The  principal  owes  the  duty  to  the  agent  to  pay 
him  a  compensation  for  Jiis  services,  unless  the  agency  be  a 
purely  gratuitous  one..  Where  by  the  terms  of  the  agency  the 
compensation  is  fixed,  the  agent  is  entitled,  upon  perform- 
ances to  such  compensation.  Where  no  compensation  has 
been  agreed  upon,  if  the  circumstances  show  not  merely  an 
intention  to  pay,  but  an  agreement  on  the  part  of  the  principal 
to  pay  a  compensation,  the  law  will  imply  a  promise  on  the 
part  of  the  principal  to  pay  a  reasonable  compensation.  The 
agent  is  entitled  to  compensation  not  only  where  he  has  fully 
performed  the  work  ef  the  agency,  but  if  he  has  been  dis- 
charged by  the  principal  wrongfully  he  may  recover  his 
compensation.  He  may  in  such  case  treat  the  contract  as 
rescinded  and  sue  for  the  reasonable  value  of  his  services  and 
probable  damages,  or  he  may  wait  until  the  actual  termination 
of  the  contract  and  sue  for  his  actual  damages.  If  the  con- 
tract of  agency  has  no  time  limit  fixed,  the  principal  may 
discharge  the  agent  at  will  and  the  latter  can  only  sue  for  the 
services  rendered  up  to  the  time  of  his  discharge.  A  principal 
may  always  discharge  an  agent  who  has  by  misconduct  or 
negligence  proven  unfaithful  or  inefficient. 

12.  Aai  agent  is  liable  to  third  persons  for  any  damage 
they  suffer,  where  he  attempts  to  contract  with  them  on 
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behalf  of  a  principal  from  whom  he  has  received  no  aathority 
to  make  such  a  contract.  So  an  agent  is  liable  for  any  tort 
committed  in  the  course  of  the  agency  on  the  rights  of  third 
persons  and  the  fact  that  he  was  acting  as  an  agent  under  orders 
of  the  principal  is  no  excuse.  Freqaently,  an  agent,  though 
acting  for  a  principal,  uses  inapt  words  and  binds  merely  him- 
self. 

18.  The  principal  is  liable  to  third  persons  for  all  the  lawful 
acts  and  contracts  of  his  agent,  acting  within  his  actual  or 
apparent  authority.  Third  persons  dealing  with  agents 
must  at  their  peril  ascertain  the  scope  of  the  agent's 
aathority.  However,  if  the  principal  has  held  the  agent  out 
as  possessed  with  certain  powers  and  clothed  him  with  apparent 
authority  to  act  for  him,  he  will  be  estopped  from  showing  that 
in  fact  the  agent  had  no  such  authority,  unless  he  can  show  that 
the  third  person  knew  he  did  not.  The  principal  cannot  set 
up  secret  instructions  and  limitations  on  the  agent's  powers 
to  defeat  his  acts  and  contracts  made  within  his  apparent 
authority,  unless  the  third  person  knew  of  such  instructions 
and  limitations.  If,  however,  a  third  person  with  a  full  knowl- 
edge of  the  facts,  elects  to  hold  the  agent  and  not  the  prin- 
cipal, he  cannot  afterwards  sue  the  latter. 

14.  Frequently  an  agent  does  not  disclose  to  third 
persons  that  he  is  acting  as  an  agent.  In  such  cases  if 
the  third  person  later  discovers  that  the  agent  was  acting  for 
an  undisclosed  principal,  he  may  elect  to  hold  the  principal. 
Notice  given  by  a  third  person  to  an  agent  during  the  continu- 
ance of  the  agency  as  to  matters  in  which  the  agent  has  author- 
ity to  act,  is  notice  to  the  principal. 

15.  A  principal  is  liable  to  third  persons  for  torts 
committed  by  the  agents  which  he  has  expressly  directed 
or  which  were  done  by  the  agent  in  the  course  of  his  employ- 
ment. ^ 

16.  An  agent  has  no  right  of  action  against  third  per- 
sons on  contracts  made  in  behalf  of  the  principal^  — 
for  no  privity  of  contract  exists  between  the  agent  and  the 
third  person.     If,  however,  the  agent,  though  intending  to  act 
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aa  saoh,  has  failed  by  nae  of  apt  words  lo  make  the  contraot 
for  his  principal,  and  he  is  himself  the  contracting  party,  he 
may  sne  on  the  contract.  There  is  this  farther  exception  to 
the  general  role.  If  the  agent  has  **  any  beneficial  interest  in 
the  performance  of  the  contract,  as  for  commission,  etc.,  or  a 
special  property  or  interest  in  the  snbject-matter  of  the  agree- 
ment, he  may  support  an  action  in  his  own  name  on  the  con- 
traot." Where  the  agent  acts  for  an  andisdosed  principal 
and  the  fact  of  the  agency  is  unknown  to  the  third  person,  the 
agent  may  sue  on  the  contract. 

17.  A  third  parly  is  liable  to  the  principal  for  all  con- 
tracts made  with  his  agent,  — if  the  agency  be  disclosed ;  if 
the  agency  be  not  disclosed,  he  is  liable  to  the  principal,  but 
may  urge  in  defense  any  equities  which  may  exist  between 
him  and  the  agent. 

18.  Frequently,  one  who  is  no  agent  assumes  to  act  for 
another,  or  being  in  fact  an  agent  assumes  to  act  for  his  prin- 
cipal in  a  matter  without  the  scope  of  the  agency.  Such  acts 
being  done  without  authority  do  not  bind  the  purported  prin- 
cipal. Bat  if  the  purported  principal  adopt,  ratif^^  or 
sanction  each  unauthorized  acts,  he  makes  these  acts  his 
own,  and  constitutes  the  person  doing  them  his  agent.  This 
is  called  ratification.  A  person  may  ratify  any  acts  done  for 
him  which  he  might  have  legally  done  himself.  A  person  can- 
not, therefore,  ratify  void,  fraudulent  or  criminal  acts,  but  he 
may  ratify  torts  as  well  as  contracts.  A  principal  may,  how- 
erer,  ratify  only  such  unauthorized  acts  as  were  ostensibly 
done  in  his  behalf  by  the  unauthorized  agent,  and  he  will  not 
be  held  to  have  ratified  the  acts,  unless  he  acted  with  a  full 
knowledge  of  the  facts.  The  ratification  may  be  express,  as 
by  expressly  sanctioning  the  unauthorized  act,  or  implied,  as  by 
adoptini(  or  profiting  by  the  unauthorized  act.  When  the  pur- 
ported principal  learns  of  the  unauthorized  act,  it  is  his  duty 
to  disavow  it  within  a  reasonable  time ;  if  he  fails  to  do  so  and 
third  persons  are  misled  or  injured  thereby,  he  will  be  held 
to  have  ratified  the  act. 

19.  An  agency  will  terminate  in  accordance  with  the 
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agreement  creating  it,  if  the  agreement  named  its  time  of  don- 
tion.  Where  no  term  of  dnratton  was  fixed  in  the  contraot, 
the  agency  may  be  terminated  at  the  will  of  either  the  agent 
or  the  prindpid,  nnless  it  be  an  agency  conpled  with  an  in- 
terest. An  agency  coupled  with  an  interest  exists  where  the 
agent  has  an  interest  or  property  right  in  the  subject-matter  of 
the  agency.  Such  an  agency  is  not  rerooable  at  the  will  of 
the  prindpaL  Where  an  agency  is  revoked  the  prindpal 
should  notify  third  persons  who  liave  had  dealings  with  the 
agent.  Otherwise  they  are  entitled  to  act  on  tlie  presump- 
tion tliat  it  still  continues.  The  death  of  either  the  agent  or 
the  principal  terminates  the  agency*  except  that  the  princi- 
pal's death  will  not  end  an  agency  coupled  with  an  interest. 
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PABTNERSHIP. 

].  A  partnership  is  an  agreement  between  two  or  more 
persons,  for  joining  together  their  money,  goods,  labor  and 
skill,  or  either  or  all  of  them,  and  of  dividing  the  profits  and 
losses  arising  therefrom,  proportionally  or  otherwise  between 
them. 

S.  A  partnership  differs  from  a  corporation  in  that  the 
latter  is  a  legal  entity  recognized  in  the  law  as  separate  and 
distinct  from  the  various  shareholders  composing  the  corpora- 
tion, while  a  partnership  is  not  a  legal  entity  and  the  law 
regards  it  merely  as  an  association  of  two  or  more  individuals. 
A  corporation  is  not  affected  by  the  death  of  one  of  its  stock- 
holders. A  partnership  ends  on  the  death  of  a  partner,  for 
the  partnership  being  an  association  of  two  or  more  persons, 
such  association  necessarily  terminates  on  the  death  of  one  of 
them.  Corporations  are  created  by  law,  partnerships  by 
private  agreement. 

8.  A  partnership  must  be  distinguished  from  mere 
common  ownership  or  Joint  tenancy,  as  in  the  case  of 
part  ownership  of  a  ship,  such  common  ownership  or  Joint  ten- 
ancy may  not  aripe  from  any  agreement  between  the  common 
or  Joint  owners,  and  there  may  be  no  agreement  to  divide  profits 
and  losses. 

4.  A  partnership  exists  as  the  result  of  an  agreement, 
express  or  implied,  between  the  partners  to  join  together 
in  the  common  enterprise.  A  partnership  presupposes  a 
contract  express  or  implied  creating  it. 

5.  Partnerships  are  classified  as  universal,  general 
and  limited  or  special. 

6.  A  universal  partnership  occurs  where  all  the  partners 
bring  into  the  firm  all  of  their  property  and  services  for  their 
common  benefit. 

7.  A  general  partnership  occurs  where  the  firm  is 
engaged  in  any  one  or  more  particular  kinds  of  business. 
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8.  A  special  partnership  occurs  where  the  firm  is  formed 
for  a  single  transaction  or  for  any  limited  business. 

9.  Since  a  partnership  is  a  contractual  relation,  only  per* 
sons  sni  Juris  and  capable  of  contracting  can  be  part- 
ners. However,  as  shown  under  the  head  of  contracts,  a  coo- 
tract  of  partnership  made  by  an  infant  is  not  void,  but  voidable 
only  at  his  election,  while  the  contract  of  partnership  of  an 
insane  person  is  voidable  if  the  other  partners  knew  of  his  in- 
sanity. Married  women,  under  modern  statutes  removing  the 
disabilities  of  coverture,  may  be  partners. 

10.  Partners  are  classified  as  ostensible,  dormant  or 
nominal. 

An  ostensible  partner  is  one  known  to  the  world  as  a 
member  of  the  firm. 

A  dormant  partner  is  a  member  of  the  firm  whose  mem- 
bership is  not  made  known  to  the  public. 

A  nominal  partner  is  one  who  though  in  fact  no  member 
of  the  firm  is  represented  to  the  public  as  being  one. 

A  partnership,  like  an  individual,  may  undertake  any 
hind  of  business,  but  partnerships  created  for  pur- 
poses which  are  illegal  or  which  contravene  public 
policy  are  void. 

12.  A  contract  of  partnership  may  be  created  like  an- 
other contract,  by  a  writing,  verbally,  or  by  conduct  imply- 
ing and  presupposing  an  agreement  of  partnership.  Where 
the  formation  of  the  partnership  is  evidenced  by  partnership 
articles  or  the  parties  have  verbally  agreed  in  clear  and  apt 
words  to  form  a  partnership,  no  doubt  as  to  the  existence  of 
the  partnership  can  arise.  But  frequently  the  relations  of  the 
various  individuals  are  so  poorly  defined  that  it  is  questionable 
whether  or  not  a  partnership  has  been  formed,  and  in  other 
cases,  parties  acting  together  without  intending  to  become 
partners  have  so  united  themselves  that  the  law  will  treat 
them  as  partners.  In  all  such  cases,  the  question  whether 
or  not  a  partnership  exists  is  determined  by  inquir- 
ing into  the  intention  of  the  parties.  By  this  is  meant 
not  whether  they  intended  to  form  a  partnership  or  not,  but 
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ivhether  they  contemplated  such  acts  and  relations,  the  legal 
effect  of  which  is  tooreate  apartnership relation*  The  purpose 
of  apartnership  being  a  union  of  property  or  services  and  a  divi- 
sion of  the  profits  or  a  sharing  of  the  losses  aiisingtherefrom,  one 
chief  test  of  whether  or  not  a  partnership  exists  is  whether 
there  is  an  agreement  to  share  profits  and.losses.  But 
this  test  is  not  an  absolute  and  conclusive  one.  Cases  arise 
where  profits  and  losses  are  shared  and  no  partnership  exists. 
Not  only  must  there  he  a  participation  in  the  profits 
hy  the  various  parties^  hut  they  must  hear  to  each 
other  mutually  the  relation  of  principal  and  agent  in 
the  partnership  huGiness. 

13.  Persons  who  have  entered  into  partnership  with  one 
another  are  called,  coUectively,  a  firm.  A  firm  name,  and 
all  acts  done  and  instruments  executed  in  the  firm  name  are 
binding  on  the  partners.  The  firm  owns  all  the  property  orig- 
inally brought  into  the  partnership  by  its  members  and  all  that 
has  been  since  acquired  in  its  business.  No  one  partner  owns 
any  particular  article  of  partnership  property,  but  has  a  com* 
mon  interest  in  all  and  every  asset  of  the  partnership.  The 
share  of  a  partner  in  the  partnership  property  is  de- 
termined by  ascertaining  what  is  his  portion  in  the  firm  assets 
when  converted  into  money  after  all  the  firm  debts  and  liabil- 
ities are  settled. 

14.  Every  partner  is  the  agent  of  the  firm  for  the  con- 
duct of  its  husinessy  and  is  entitled  to  indemnity  for  pay- 
ments made  or  liabilities  incurred  therein.  He  is  bound  to 
attend  diligently  to  its  business,  and  not  entitled  to  special 
remuneration,  unless  by  special  agreement.  He  must  exercise 
good  faith,  and  participation  in  a  competing  business  is  not 
exercising  good  faith,  and  he  must  not  violate  the  partnership 
agreement. 

15.  Each  partner  has  a  right  to  participate  in  the 
management  of  the  firm  husiness ;  and  no  change  can  be 
made  in  the  nature  of  the  business  without  the  consent  of  all. 

16.  Partnership  property  must  first  be  applied  to  the  payment 
of  partnership  debts.  It  cannot  be  used  to  satisfy  the  indi- 
vidual debts  of  the  partners,  unless  all  of  them  consent. 


\ 


330  PABTNEBSHIP. 

17.  Sometimes  persons  are  held  liable  as  partners 
when  in  fact  they  are  not.  Where  one  has  by  wcnrds  spoken 
or  written  or  by  his  conduct  led  third  persons  to  believe  that 
he  Ib  a  partner  of  the  firm,  or  has  knowingly  permitted  himself 
to  be  held  oat  as  a  partner  of  the  firm,  he  is  liable  to  such 
third  person  who  on  the  faith  of  saoh  representation  has  g^yen 
0(redit  to  the  firm* 

18.  Sinoe  the  partners  of  a  firm  bear  toward  each  other  muta- 
ally  the  relation  of  prinoipal'and  agent,  each  partner  may  be 
presumed  to  have  the  power  as  the  agent  of  the  firm 
to  act  for  it  in  all  matters  within  the  nsnal  scope  of 
the  partnership  business,  and  third  persons  may  rely  on 
this  presumption,  unless  they  have  had  notice  that  the  partner's 
powers  as  an  agent  for  the  firm  are  limited.  As  to  third  per- 
sons, therefore,  without  notice  of  any  limitation  on  the  power 
of  a  partner  to  act  as  the  firm's  agent,  the  only  question  is,  is 
the  act  one  naturally  falling  within  the  nature  and  extent  of 
the  class  of  business  in  which  the  partnership  is  engaged.  If 
BO,  the  partner  may  act  for  and  bind  the  firm.  All  the 
partners,  dormant,  secret  and  nominal  are  bound  by  a 
contract  made  by  one  partner  if  he  was  acting  within  his 
express  or  implied  powers;  and  all  partners  are  liable  for 
torts  committed  by  one  partner  if  done  in  the  oonrse  of  busi- 
ness of  the  firm. 

19.  Bach  partner  is  individually  liable  to  the  full 
amount  on  all  contracts  and  torts  of  the  firm,  but  he 
may  have  contribution  from  his  partners  for  all  that  he  pays 
in  excess  of  his  share. 

20.  Apartnershipdissolvesbylimitation  when  the  period 
for  which  it  was  created  expires.  A  partnership  will  dissolve 
on  the  death,  bankruptjtsy  or  retirement  of  a  partner. 
A  court  will  dissolve  a  partnership  upon  proof  of  the  insanity 
of  one  of  its  members ;  and  also  where  the  eonduct  of  one 
of  the  partners  has  injured  the  reputation  of  the  firm  and 
the  other  partners  have  lost  confidenoe  in  him.  On  dissolu- 
tion of  a  partnership  by  act  of  the  parties,  notice  of  the 
dissolution  must  be  given.    All  who  have  had  dealings  with 
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the  firm  «re  entitled  to  actual  notice,  but  the  public  need  only 
be  notified  by  advertisement.  Where  the  partnership  is  dis- 
solved by  order  of  court,  or  death  of  a  partner,  or  a  dormant 
or  secret  partner  retires,  no  notice  is  necessary. 

21.  Where  notice  of  dissolution  ought  to  be  given  and  none 
has  been,  persons  dealing  with  members  of  the  dissolved  firm, 
under  the  belief  that  the  firm  is  still  existent,  may  hold  liable 
all  of  its  former  members. 

22.  After  dissolution  a  partnership  must  be  wound  up  and 
each  partner  has  authority  to  do  all  things  necessary  to  close 
up  tiie  partnership.  Where  the  dissolution  occurs  by  reason 
of  the  death  of  one  partner,  the  partnership  estate  is  handled 
and  administered  by  the  surviving  partner  and  not  by  the 
legal  representatives  of  the  deceased  partner. 

On  dissolution  the  partnership  property  is  sold  and  the  pro- 
ceeds must  first  be  applied  to  paying  the  firm  obligations  and 
the  surplus  is  to  be  divided  among  the  partners  according  to 
their  respective  interests.  Each  partner  has  an  equitable  lien 
on  all  the  firm  property  at  the  time  of  dissolution,  first,  to 
have  the  property  applied  to  the  payment  of  the  firm  debts, 
and  next  to  have  the  surplus  distributed  among  the  members. 

23.  Firm  creditors  by  reason  of  this  lien  of  the  partners 
must  first  be  paid  out  of  the  firm  assets,  and  individual  cred- 
itors are  postponed  until  after  they  have  been  paid.  By  rea- 
son of  this  lien  of  the  partners.  Individual  creditors  of  a 
partner  may  not  levy  on  the  firm  assets  until  each  partner  has 
received  his  share  of  the  surplus. 

In  finally  winding  up  the  partnership  estate  the  assets 
should  be  applied  as  follows : 

1.  To  payment  of  the  firm  obligations  to  non-partners. 

2«  Bepayment  of  advances  made  by 'partners. 

8.  Division  of  the  capital  of  the  firm  and  any  residue 
among  the  partners. 
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BAILMENTS,   INNKEEPERS  AND 

CARRIERS. 

PART   I. 

BAILMENTS. 

1.  A  bailment  is  a  deliveiy  of  goods  in  trust  upon  ,oon- 
tract,  express  or  implied,  ihat  the  trust  shall  be  faithfaUy  ex- 
ecuted on  the  part  of  the  bailee  and  the  goods  restored  as 
soon  as  the  purpose  of  the  bailment  shall  be  accomplished. 
A  bailment  must  be  distinguished  from  a  sale ;  the  former  be- 
ing a  contract  that  the  identical  goods  given  to  the  bailee 
shall  be  returned ;  the  latter  being  a  contract  whereby  the 
thing  delivered  is  not  to  be  returned  but  the  title  in  the  thing 
delivered  is  transferred  to  the  vendee.  There  is  one  form  of 
bailment,  however,  known  in  the  Roman  law  as  a  mutuum, 
wherein  the  thing  delivered  is  not  returned  but  the  bailee  re- 
turns another  thing  of  like  kind,  quality  and  quantity. 
Thus,  where  money  is  loaned  the  borrower  returns  the  like 
amount  of  money  but  not  the  identical.  So,  where  there  is 
a  bailment  of  grain  for  consumption,  the  bailee  returns  not 
the  identical  grain  but  other  grain  of  the  same  kind,  quality 
and  quantity. 

2.  Bailments  fall  into  three  classes:  First,  a  bail- 
ment which  is  solely  for  the  benefit  of  the  bailor,  which  the 
Roman  law  divided  into  two  kinds,  namely :  depositum,  where- 
in the  thing  bailed  was  to  be  returned  and  the  baUee  receive 
no  compensation,  and  mandatum,  wherein  the  thing  bailed 
was  delivered  to  the  bailee  and  the  bailee  was  to  do  some  act 
pertaining  to  it  but  without  reward.  The  second  class  consisted 
of  bailments  for  the  benefit  of  both  the  bailor  and  bailee,  and 
this  the  Romans  divided  into  two  classes,  the  first  being  pig- 
nori  acceptum,  or  pawn,  which  was  a  bailment  of  personal 
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property  as  secnrity,  and  the  second  class  was  bailments  far 
hire,  termed  by  the  Latins  locatnm,  and  divided  into  three 
divisions,  first,  locatio  rei,  or  hiring,  upon  which  the  hirer 
gained  a  temporary  use  of  the  thing  and  in  return  paid  for  it ; 
the  second  division,  locatio  operis  faciendi,  where  something 
is  to  be  done  to  the  thing  delivered  and  the  bailor  pays  for  the 
doing  of  the  same ;  and  the  third  division,  locatio  operis  mer- 
cinm  vehendarum,  wherein  the  thing  is  merely  to  be  carried 
from  one  place  to  another  and  the  bailor  pays  the  bailee  for 
carrying  the  same. 

8.  The  third  kind  of  bailments  is  a  bailment  for  the  sole 
benefit  of  the  bailee,  which  the  Romans  term  commodatnm, 
and  consisted  of  the  bailment  or  loan  of  property  for  a  time 
without  payment  made  by  the  bailee. 

4. ,  Inasmuch  as  the  essential  feature  of  a  bailment  of  any 
kind  is  the  delivery  of  the  article  to  the  bailee's  keeping,  and 
the  redelivery  by  the  bailee  to  the  bailor,  the  chief  points  to 
be  noticed  are  the  responsibility  of  the  bailee  as  to  the  care  of 
the  thing  bailed  and  the  duty  of  the  bailee  to  return  the  thing 
bailed  at  the  expiration  of  the  bailment. 

5.  As  to  the  responsibility  of  the  bailee  for  care  of  the  thing 
bailed,  his  duty  varies  as  the  kind  of  the  bailment  varies.  So 
far  as  bailments  of  the  first  kind  is  concerned,  to  wit,  bail- 
ments for  the  sole  benefit  of  the  bailor,  the  bailee  being  with- 
out recompense  is  not  held  to  so  high  a  degree  of  care  as  he  is 
in  the  cases  where  the  bailment  is  for  mutual  benefit  of  both 
bailee  and  bailor,  and  where  the  bailment  is  for  the  benefit 
solely  of  the  bailee.  In  the  first  class  of  bailments  the  bailee 
is  held  only  to  slight  diligence,  and  by  this  is  meant  that  the 
bailee  is  not  liable  unless  he  has  been  grossly  negligent  or 
acted  without  any  prudence  at  all.  A  bailee  in  a  bailment  for 
the  mutual  benefit  of  both  parties  must  exercise  ordinary  dili- 
gence, that  is,  he  must  employ  that  degree  of  care  which  the 
average  man  in  the  same  situation  as  the  bailee  would  employ. 
A  bailee  in  the  case  of  a  bailment  for  the  sole  benefit  of  the 
bailee  must  exercise  extraordinary  diligence,  that  is  that  care 
which  persons  of  more  than  ordinary  prudence  exercise.    So 


BAILMENTS,   INNKEEPERS   AND   GABBIERS.  337 

that  if  the  article  bailed  is  lost  in  the  case  of  a  bailment  of  the 
first  kind  the  bailee  is  only  responsible  if  he  has  failed  to  ex- 
ercise slight  diligence ;  in  the  case  of  a  bailment  of  the  second 
kind  if  he  has  failed  to  exercise  ordinary  diligence ;  and  in 
the  case  of  the  third  kind  if  he  has  failed  to  exercise  extra- 
ordinary diligence. 

6.  The  contract  of  bailments  must  always  be  considered 
with  regard  to  the  purpose  of  the  bailment.  Where  a  bailee  has 
no  a^thority  to  use  a  thing  bailed  and  uses  it,  or,  having  author- 
ity to  use  it  in  a  particular  way,  uses  it  in  another  manner, 
such  an  act  is  regarded  as  a  confiscation  of  the  thing  bailed, 
and  the  bailor  may  either  sue  for  the  value  of  the  thing,  or  sue 
for  the  recovery  of  the  thing  bailed,  and  for  damages ;  so,  also, 
where  the  bailee  misappropriates  the  thing  bailed  or  destroys 
it,  the  bailor  may  sue  for  the  value  of  the  article  bailed. 

7.  Upon  the  termination  of  the  bailment  it  becomes  the  duty 
of  the  bailee  to  return  the  article  bailed. 

INNKEEPERS. 

1.  An  innkeeper  is  one  who  holds  himself  out  to  the  public  by 
offering  to  give  board  and  lodgings  to  transient  guests  for  a 
reasonable  compensation.  So  long  as  the  innkeeper  has  accom- 
modations left,  he  is  bound  to  take  in  all  persons  presenting 
themselves  as  guests.  The  innkeeper  is  an  insurer  of  the  bag- 
gage of  the  guest  which  he  brings  with  him  to  the  inn,  and  he 
can  only  avoid  loss  or  damages  to  them  by  showing  that  it 
occurred  by  act  of  Grod  or  public  enemy.  But  modem  ten- 
dency of  the  law  is  to  exonerate  the  innkeeper  if  he  can  show 
that  the  injury  arose  from  exterior  causes  over  which  he  had 
no  control.  But  an  innkeeper  is  not  liable  for  more  than  the 
ordinary  and  customary  baggage  a  traveler  has.  If  the  guest 
carries  with  him  property  or  money  of  extraordinary  value,  he 
can  not  make  the  innkeeper  liable  for  them,  as  they  are  beyond 
the  value  of  baggage  usually  carried  by  a  transient.  An  inn- 
keeper has  a  lien  on  the  goods  of  the  guest  for  the  payment  of 
his  charges. 

22 


A 
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COMMON  CARRIERS. 

9.  A  common  carrier  is  one  who  holds  himself  ont  to  the  pub- 
lic to  carry  persons  and  property,  or  persons  or  property  alone, 
for  a  reasonable  compensation.  A  livery  stable  company  is  not 
a  common  Cfirrier,  because  it  makes  a  special  contract  for  its 
undertaking  and  does  not  hold  itself  out  to  carry  all  persons. 
A  common  carrier  may  confine  itself  to  a  particular  line  of 
work,  as  to  carry  freight  nlone  or  particular  lines  of  freight. 
Because  of  the  public  character  of  the  work,  the  law  imposes 
peculiar  burdens  on  common  carriers.  A  common  carrier  of 
passengers  must  exercise  the  highest  possible  degree  of  care 
to  its  passengers.  A  common  carrier  of  freight  must  protect 
the  freight  from  all  loss  or  injury,  virtually  insuring  their  safe 
delivery,  and  can  only  excuse  aiailure  so  to  do  in  case  the  loss 
occurred  through  an  act  of  Grod,  or  of  the  public  enemy,  or 
interference  of  public  authority.  So  if  the  loss  occurs  jointly 
from  an  act  of  God  and  the  negligence  of  the  carrier,  the  car- 
rier is  liable.  A  carrier  must  possess  facilities  to  carry  all 
persons  or  property  which  from  past  conditions  it  ought  to 
have  anticipated  would  be  presented  for  carriage,  and  is  liable 
for  a  failure  so  to  do.  In  the  carriage  of  live  stock  and  fruit, 
etc.,  which  from  their  inherent  nature  are  subject  to  perish, 
the  carrier  is  not  liable  as  an  insurer,  if  they  perish  in  spite  of 
his  diligence  to  protect  against  it.  Otherwise  the  carrier  is 
liable.  A  carrier  undertakes  to  deliver  within  a  reasonable 
time,  and  if  by  reason  of  delay  loss  is  suffered,  it  is  liable.  A 
common  carrier  of  passengers  is  a  common  carrier  of  freight 
as  to  the  passenger's  baggage,  except  as  to  hand  baggage 
which  the  passenger  has  with  him.  Here  is  a  case  of  mixed 
custody,  the  hand  baggage  being  at  once  in  the  custody  of  the 
carrier  and  the  passenger,  and  the  carrier  is  not  an  insurer  as 
to  it.  Sleeping  car  companies  are  not  common  carriers,  nor 
are  they  innkeepers,  and  are  liable  only  as  bailees  for  a  reason- 
able degree  of  care.  After  the  carrier  has  completed  the  car- 
riage and  has  given  the  consignee  a  reasonable  opportunity  to 
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get  the  goods,  its  duty  and  liability  as  a  common  carrier  ends 
and  it  is  only  liable  as  an  ordinary  bailee  —  on  the  theory  of  a 
warehooseman. 

A  common  carrier  of  persons  or  freight  must  be  provided 
with  the  usual  appliances  and  improvements,  which  time  and 
experience  have  shown  necessary  for  safe  carriage.  The  car- 
rier, however,  need  not  have  the  very  latest  patents  and  im- 
provements. 

The  question  or  negligence  of  carriers  in  carrying  passengers 
and  freight  are  treated  under  the  head  of  Negligence  in  the 
division  on  Torts. 


i 
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CORPOEATIONS. 

1.  A  corporation  is  an  artificial  being,  created  by  the 
State  for  some  defined  purpose,  and  permitted  to  do  business 
under  a  particular  name  and  have  a  succession  of  members 
without  dissolution. 

Corporations  differ  from  partnerships  in  that  the  partners 
never  lose  their  identity,  that  a  change  of  partners  terminates 
the  partnership,  that  partners  are  liable  for  the  firm  debts,  and 
a  partnership  needs  no  legislative  authority  to  create  it,  while 
a  corporation  is  distinct  from  the  individuals  (shareholders) 
composing  it.  One  shareholder  may  withdraw  and  substitute 
another  in  his  place.  The  debts  of  the  corporation  are  not  the 
debts  of  shareholders.  The  debts  of  the  partnership  are  also 
the  debts  of  each  partner. 

2.  Kinds  of  Corporations. 

1.  Public  and  Private  Corporations.  Public  corporations 
are  those  which  have  to  do  with  the  government  of,  people. 
Private  corporations  embrace  all  other  corporations.  The  dis- 
tinction between  these  two  kinds  is,  that  the  legislature  which 
authorized  their  creation,  may  alter,  limit  or  extend  the  powers 
of  a  public  corporation  or  even  abolish  it,  but  may  not  do  so 
as  to  a  private  corporation. 

Private  corporations  are  of  many  kinds,  as  ecclesiastical  and 
lay  corporations ;  the  former  being  devoted  to  religious  pur- 
poses ;  the  latter  to  secular  purposes.  Lay  corporations  are 
of  two  kinds,  eleemosynary  and  civil.  Eleemosynary  corpora- 
tions are  devoted  to  charitable  objects ;  civil  corporations  are 
deveted  to  various  objects  of  a  business  nature. 

Corporations  are  also  sole  or  aggregate.  A  corporation 
sole  consists  of  a  single  person  and  his  successors,  who  is  made 
a  body  corporate  and  politic  in  order  to  give  him  some  l^al 
capacities  and  advantages,  particularly  that  of  perpetuity, 
which  bi  his  natural  person  he  could  not  have  had.    Examples 
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of  a  corporate  sole  are  king  and  bishop  and  certain  other 
chnrch  officials  of  England,  who  bold  property  as  a  corporation 
sole.  This  class  of  corporation  does  not  exist  in  the  United 
States.  Corporations  aggregate  consist  of  many  persons  anited 
together  in  one  society,  and  are  kept  np  by  a  perpetual  suc- 
cession of  members  so  as  to  continue  forever. 

8.  Creation  of  Corporations. 

The  power  to  create  corporations  is  usually  expressly  con- 
ferred by  constitutions  on  the  legislature,  but  where  not  ex- 
pressly conferred  it  is  said  to  be  impliedly  conferred  as  an 
incident  to  other  powers  expressly  vested  in  the  legislature. 
Formerly  corporations  were  created  by  special  legislative  acts, 
but  constitutions  now  forbid  special  acts  of  incorporation,  and 
general  acts  of  incorporation  universally  exist,  under  which 
persons  may  incorporate  as  a  corporate  body.  These  general 
incorporation  acts  designate  the  purposes  for  which  persons 
may  incorporate,  and  the  powers  of  the  incorporated  bodies. 
The  acts  also  designate  the  method  of  incorporating.  This  is 
usually  done  by  filing  with  designated  officials  for  recording, 
the  articles  of  incorporation.  These  articles  set  forth  certain 
essential  facts,  chief  among  which  are  the  name  of  the  proposed 
corporation  and  its  proposed  headquarters,  the  purposes  for 
which  the  incorporation  is  sought,  its  total  capital  stock,  and  the 
number  of  shares  into  which  it  is  divided,  the  names  of  the 
shareholders  and  the  number  of  shares  each  take,  and  the  num- 
ber and  names  of  its  first  board  of  directors.  Upon  the  filing 
of  the  articles  of  incorporation  and  due  compliance  with  other 
statutory  requirements,  a  certificate  of  incorporation  is  granted. 

4.  Characteristics  of  Corporations. 

Every  aggregate  corporation  had  five  certain  incidents  and 
attributes,  to  wit:  1.  Perpetual  succession;  2.  To  sue  and 
be  sued ;  3.  To  purchase  and  hold  lands ;  4.*  A  common  seal ; 
5.  The  right  to  make  by-laws. 

Perpetual  Succession.  —  Formerly  corporations  were 
created  for  no  definite  period,  but  to  continue  indefinitely. 
Now  generally  the  number  of  years  a  corporation  may  exist 
is  fixed  by  law.    A  corporation  has  perpetual  succession  of 
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its  members  doriDg  its  existence,  whetlier  for  a  fixed  or  in- 
definite period  of  years.  By  this  is  meant  that  its  members, 
i.  e.  shareholders,  may  die  or  otherwise  be  repsoved,  and  new 
members  may  perpetually  succeed  retiring  members  during 
the  corporate  existence  without  disturbance  of  the  affairs  of 
the  corporation. 

Name.  — A  corporation  being  an  artificial  being,  must  pos- 
sess a  name  to  distinguish  and  identify  it,  and  frequently  its 
right  to  the  exclusive  use  of  the  chosen  name  is  assured  to  it 
by  law. 

Seal.  —  Every  corporation  possesses  a  seal,  and,  at  common 
law,  no  corporate  contract  was  valid  unless  sealed  with  the  cor- 
porate seal  by  an  authorized  agent.  Originally  a  seal  had  to  be  a 
wax  or  a  wafer,  and  impressed  with  the  seal  of  the  corpora- 
tion. Under  modem  laws  the  impress  of  the  seal  may  be 
made  directly  on  the  paper  itself,  or  may  be  simply  a  scroll 
drawn  on  the  paper. 

Sue  and  be  Sued,  —  A  corporation  may  sue  and  be  sued, 
implead  and  be  impleaded,  and  grant  and  receive  by  its  cor- 
porate name. 

Acquiring  Liands*  —  A  corporation  may  acquire  lands  and 
hold  them  for  its  benefit  if  it  is  within  the  scope  of  its  powers 
as  defined  by  its  charter. 

5.  Irregular  or  De  Facto  Corporations. 

In  incorporating  under  general  laws,  the  incorporators  have 
to  follow  the  procedure  set  forth  in  the  statutes.  A  correct 
compliance  with  this  procedure  results  in  a  perfect  incorpora- 
tion, but  where  the  incorporators  have  failed  to  comply  fully 
the  question  is,  have  the  incorporators  been  incorporated 
or  not?  It  is  held  that  if  the  non-compliance  be  as  to  a  neces- 
sary step  in  the  process  of  incorporation,  there  has  been  no 
incorporation ;  bj^t  if  as  to  immaterial  matters,,  there  has  been. 

Where  the  incorporation  is  defective  by  reason  of  non-com- 
pliance with  the  statutory  requirements,  many  courts  hold  that 
the  stockholders  are  liable  on  the  corporate  contracts  as  part- 
ners, for  the  reason  that  there  being  no  corporation  there  can 
be  no  corporate  liabiUty  and  the  incorporators  are  only  part- 
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ners,  and  as  such  are  liable  for  all  the  obligattons  inciizred. 
Other  courts  hold  that  if  there  is  a  bona  fide  attempt  to  in- 
corporate under  an  existing  law,  a  corporation  de  facto  arises, 
and  that  the  incorporators  are  estopped  from  denying  the 
corporate  existence,  and  its  creditors  who  dealt  with  it  as  a 
corporation  are  likewise  estopped,  and  that  the  State  alone  may 
call  in  question  the  validity  of  the  incorporation,  and  until  it 
does  it  must  be  treated  as  a  corporation. 

6.  Citizenship  of  Corporations. 

The  Federal  constitution  extends  the  judiciid  powers  to 
causes  between  **  citijEens  of  different  States,'*  and  in  a  case 
where  a  corporation  is  a  party,  the  question  arises,  what  is  the 
citizenship  of  the  corporation?  Up  to  1844  it  was  the  rule 
that  a  corporation  was  a  citizen  of  the  State  which  created  it, 
provided  all  of  its  members  were  alleged  to  be  citizens  of  the 
same  State.  In  1844  the  Supreme  Court  declared  that  a  cor- 
poration created  by  a  given  State  was  a  citizen  of  that  State 
like  a  natural  person,  and  that  the  members  of  the  corporation 
must  be  conclusively  presumed  to  be.  citizens  of  the  State 
creating  the  corporation. 

7.  Foreign  Corporations. 

A  corporation,  being  an  artificial  being,  created  by  the  laws 
of  the  State  where  it  is  incorporated,  has  no  legal  e^tence  be- 
yond the  territorial  limits  of  the  sovereignty  creating  it.  But 
by  the  rule  of  comity,  corporations  of  one  State  may  do  busi- 
ness in  another  State.  The  rule  of  comity,  where  one  State 
through  courtesy  permits  a  corporation  of  another  State  to  do 
business  within  its  borders,  is  now  so  well  established  that  it 
may  be  said  that  a  foreign  corporation  may  transact  any  busi- 
ness not  repugnant  to  the  policy,  interests  or  laws  of  the  State 
where  it  seeks  to  do  business,  and  not  forbidden  by  the  laws 
of  the  State  incorporating  the  foreign  corporation.  However, 
States  do  exercise  control  over  foreign  corporations  by  re- 
quiring of  them  compliance  with  certain  formalities  before 
allowing  them  to  do  business,  but  if  these  formalities  are  oom- 
plied  with,  no  unfair  discrimination  between  foreign  and 
domestic  corporations  is  permissible. 
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8.  Promoters  and  their  acts. 

Subscriptions  to  stoclc —  The  corporation  U  organized  by 
its  proinoters.  Promoters  are  those  who  obtain  tlieBabscripUons 
of  persons  for  stock  in  the  corporation  proposed  to  be  inoor« 
porated.  Promoters  are  not  agents  for  the  corporation,  be- 
caose,  when  the  promoters  act,  the  corporation  is  not  existent 
Promoters  are  liable  for  their  acts  and  contracts,  and  the  cor- 
poration they  promote  is  not,  when  incorporated,  liable  on  its 
promoters'  acts  and  contracts  unless  it  expressly  ratifies  and 
accepts  them  upon  a  fall  knowledge  of  all  the  facts.  The 
relation  between  the  promoters  and  the  corporation  is  quasi 
fiduciary,  and  the  acts  of  the  promoter  toward  th^  company 
will  be  closely  scrutinised. 

The  agreement  to  take  stock  in  the  proposed  corporation  is 
binding,  being  regarded  as  continuing  otfers  to  take  stock 
upon  the  organisation  of  the  corporation,  and  they  ripen  into 
binding  contracts  when  the  corporation,  after  becoming  a  cor- 
porate body,  accepts  the  offer.  So,  also,  it  is  frequently  held 
that  the  agreement  is  based  on  the  mutual  promise  of  the 
▼arious  subscribers. 

9.  Secnring  tiie  charter. 

The  promoters  having  launched  the  proposed  corporation, 
and  secured  the  needed  subscribers  to  the  stock  of  the  pro- 
posed corporation,  the  next  step  is  to  secure  the  charter. 
Formerly  corporations  were  created  by  special  legislative  acts, 
but  constitutions  now  universally  forbid  such  special  acts, 
and  corporations  are  formed  under  general  laws.  The  in- 
strument evidencing  the  act  of  the  legislature  creating  a 
corporation  is  called  the  charter,  but  the  mere  enactment  of  a 
charter  by  the  legislature  does  not  create  a  corporation.  The 
charter  must  be  accepted  by  the  incorporators.  So,  under 
modem  laws  the  incorporators  apply  for  a  charter  by  signing 
a  paper  declaring  tiiat  they  associate  for  the  purpose  of  form- 
ing a  corporation  under  the  general  laws,  and  stating  the  name 
and  location  of  the  proposed  corporation,  its  purposes,  the 
amount  of  its  capitid  stock,  and  the  number  of  shares,  the 
names  of  the  shareholders  and  the  number  of  shares  they  have 
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subscribed.  Upon  oompli«iioe  with  the  legsl  requirements,  a 
certificate  of  incorporatloii  is  issued.  Bat  the  charter  thus 
conferred  must  be  aecepted  by  the  ccnrporation.  Tliis  ao- 
ceptanoe  may  be  by  formal  action  of  the  inoorporators  at  the 
meeting  held  for  the  purpose  of  organialng,  or  it  may  be 
Inferred  from  the  lapse  of  time  and  a  use  of  the  charter. 

10.  The  Cbarter — A  Oontraot — Police  Powers* 
The  charter  is  supposed  to  embrace  an  ofter  on  the  part  of 

the  State  to  incorporate  the  inoorporators  for  the  purposes 
and  along  the  lines  set  forth  in  It,  and  an  acceptance  by  the 
incorporators,  thus  forming  a  contract  between  the  State  on 
the  one  part  and  the  inoorporators  and  their  successors  on  the 
other.  For  this  reason  it  was  held  in  the  case  of  Trustees  of 
Dartmouth  College  v.  Woodward,  that  the  legislature  could  pass 
no  law  which  might  Impair  the  rights  conferred  in  the  charter, 
for  to  do  so  would  be  to  impair  the  obligation  of  a  contract. 
For  this  reason  laws  are  now  universally  in  force,  reserving  to 
the  legislature  the  power  to  amend,  alter  or  repeal  charters, 
and  hence  the  incorporators  take  their  charter  subject  to  such 
reservation,  and  as  an  element  of  the  charter ;  and  a  subse* 
quent  exercise  of  the  right  thus  reserved,  would  thus  be  in 
accordance  with  the  contract,  and  would  not,  therefore,  im- 
pair its  obligation.  But  the  doctrine  that  a  corporate  charter 
is  a  contract  and  cannot  be  altered,  amended  or  repealed  by 
the  legislature,  does  not  prevent  the  legislature  from  passing 
subsequent  acts  for  the  regulation  of  public  health  or  morals 
which  may  impair  the  rights  granted  under  the  charter,  for  a 
legislature  never  contracts  away  its  right  to  exerdse  its  police 
powers  and  a  valid  exercise  of  its  police  power  does  not  In- 
fringe its  contract  with  the  corporators,  no  matter  how  much 
it  may  curtail  the  powers  contained  in  the  charter. 

11.  Powers  of  a  corporation — Bxpress  and  implied. 
The  charter  defines  the  powers  of  a  corporation,  for  in  it  is 

found  the  purposes  for  wldch  It  is  incorporated,  and  a  corpo- 
ration has  no  powers  further  than  are  necessary  to  aooompUsh 
such  purposes.  Corporate  powers  are  of  two  varieties,  ex- 
press and  implied.    Express  powers  are  those  expressly  con- 
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foned  on  the  oorporatton  in  the  charter ;  implied  powers  are 
such  as  are  neoessary  and  incident  to  attaining  tlie  purposes 
of  the  corporation,  and  are  hence  sidd  to  be  impUediy  con- 
ferred on  the  corporation.  Courts,  in  determining  corporate 
powers,  ocmstrue  corporate  charters  liberally,  unless  the  power 
be  one  against  common  rig^t,  as  where  the  corporation  claims 
some  exclusive  monopoly.  All  persons  dealing  with  a  corpo- 
ration must  first  learn  whether  the  corporation  has  the  power 
t»  act  in  the  particular  matter,  and  every  one  is  presumed  to 
have  notice  of  the  powers  of  the  corporation. 

12.  Ultra-vtres  acts. 

Acts  of  a  corporation  beyona  its  powers  are  termed  ultra- 
vires  acts.  As  a  rule  such  acts  are  void,  but  several  things 
must  be  bom  in  mind.  If  the  ultra  vires  contract  be  wholly 
executory,  u  e.,  neither  side  has  begun  its  performance,  neither 
party  to  it  may  compel  its  perfbrmance  or  get  damages  for 
its  non-performance,  for  the  contract  being  without  the  cor* 
porate  powers  is  no  contract  so  far  as  the  corporation  is  con- 
cerned, and  the  other  party  to  the  contract  not  having  begun 
performance  is  presumably  in  no  worse  position  than  if  no 
contract  had  been  made.  The  rule  is  the  same  where  the  ultra- 
vires  contract  has  only  been  partly  executed ;  the  other  party 
to  it  may  not  compel  the  further  execution  of  the  ultra^vlres 
contract  by  the  corporation. 

As  to  executed  ultra-vires  contracts,  the  rule  is  somewhat 
different.  If  the  contract  be  illegal  or  immoral,  the  corpora- 
tion may  not  be  compelled  to  perform  its  part,  even  though 
the  other  party  has  performed,  but  if  the  ultra-vires  contract 
be  not  lUegal  or  immoral  and  the  other  party  hfis  performed 
its  part,  the  corporation  having  accepted  the  benefit  of  the 
oontraot  will  be  estopped  to  set  up  the  ultra-vires  nature  of  the 
contract,  and  must  perform  its  part  of  it.  In  such  a  case,  the 
State  incorporating  the  corporation  is  the  only  party  which 
may  complain  of  the  ultra-vires  contract.  So,  if  the  corporation 
has  performed  its  part  of  an  ultra-vires  contract,  the  other 
party  having  received  the  benefit,  may  not  set  up  as  a  defense 
the  ultra-vires  nature  of  the  contract. 
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But  this  role  applies  only  to  private  oorporatfons ;  it  is  dif- 
ferent where  tiie  corporation  Is  one  of  a  public  natore,  as  a 
municipal  corporation,  or  of  qoasi-public  nature,  as  a  railroad, 
bank,  etc.  A  municipal  corporation  Is  but  a  minor  depart- 
ment of  the  State,  and  it  has  only  those  powers  expressly  con- 
ferred on  it  by  the  constitution  and  the  l^;i8lature«  Any 
contract  attempted  by  it  without  the  powers  so  conferred  Is 
absolutely  void.  Quasi-public  corporations  are  organized  to 
perform  certain  public  duties,  as  railroads,  ferries,  etc.,  and 
because  of  the  public  need  for  such  corporations  the  public  is, 
in  a  sense,  a  party  to  the  contract  of  incorporation,  and  may 
demand  that  the  corporation  perform  its  public  duties.  So,  if 
a  quasi-public  corporation  does  any  act  or  makes  any  contract 
which  puts  It  beyond  Its  power  to  perform  the  public  duty  or 
impairs  Its  ability  to  perform  It,  such  contract  Is  ultra-vires, 
because  it  tends  to  destroy  the  very  purpose  for  which  the 
corporation  was  organised,  and  such  contracts  are  absolutely 
null  and  void. 

18.  Some  customary  powers  of  a  corporatloii. 

Every  corporation  may  acquire  land  for  the  purpose  of  car- 
rying out  its  corporate  object,  unless  expressly  forbidden. 
Every  corporation  may  sell  or  mortgage  any  property,  if  such 
sale  or  mortgage  does  not  interfere  In  the  conduct  of  its 
business,  and  may  borrow  money  and  issue  negotiable  notes. 

14.  Power  of  a  corporation  to  acquire  Its  own  stocky 
and  stock  in  another  company. 

In  England  it  is  ultra  vires  for  a  corporation  to  purchase 
its  own  shares,  unless  it  acquires  them  as  collateral  for  a  loan, 
or  in  payment  of  a  debt.  In  the  United  States  the  same  rule 
prevails  in  some  States,  but  In  others  it  is  not  ultra-vires 
unless  it  appears  that  the  purchase  was  not  for  the  benefit  of 
all  the  stockholders,  but  benefited  the  directors,  or  part  of 
the  stockholders,  or  unless  it  appears  it  operated  to  the  lojury 
of  the  creditors,  or  defeated  the  corporate  purposes,  or  was 
done  for  some  other  fraudulent  reason. 

Corporations  may  not  purchase  stock  of  other  corporations 
except  where  the  corporate  business  contemplates  dealings  in 
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stock;  bat  any  corporation  may  lawfully  acquire  stock  as 
security  for  a  debt  or  payment  of  the  same,  where  there  is  no 
intention  of  permanently  holding  the  stock.  Such  purchases 
are  ultra-vires,  because  they  divert  the  corporate  funds  from 
the  use  of  the  purchasing  corporation  to  employ  them  for  the 
benefit  of  the  corporation  whose  shares  are  purchased. 

15.  Corporate  Agents  —  Officers  and  Directors. 

Corporations  being  artificial  beings,  may  only  act  through 
agents.  These  agents  are  of  two  classes,  first,  the  officers ; 
second,  the  directors.  The  officers  are  generally  the  presi- 
dent, vice-president,  secretary  and  treasurer,  and  they  are 
usually  directors  of  the  company  and  are  elected  by  the 
directors.  The  powers  and  duties  of  the  officers  depend  upon 
the  charter  and  by-laws  of  the  company,  the  regulations 
adopted  by  the  directors,  and  the  laws  of  the  State.  In  gen- 
eral it  may  be  said  that  the  officers  are  merely  the  adminis- 
trative agents  of  the  corporation,  who  carry  out  the  policy  of 
the  cori>oration  as  determined  by  the  directors. 

The  directors  are  stockholders  of  the  corporation,  and  are 
elected  by  them  for  a  given  term.  In  them  reposes  the  direc- 
tion and  management  of  the  corporation,  and  no  stockholder 
may  object  to  any thing]the  directors  do  which  is  not  ultra-vires 
the  corporation  which  is  honestly  done,  and  in  the  usual 
course  of  the  corporate  business,  but  fundamental  changes  in 
the  corporate  condition  or  purposes  may  only  be  done  by  vote 
of  the  stockholders.  Directors  are  held  only  to  the  care  rea- 
sonably prudent  directors  ought  to  employ,  but  both  officers 
and  directors  are  regarded  as  trustees,  and  dealings  between 
themselves  and  the  corporation  are  subject  to  the  closest 
scrutiny.  Directors  occupy  a  trust  relationship  to  the  corpo* 
ration,  and  their  actions  are  subject  to  close  scrutiny.  Deci- 
sions vary  as  to  the  validity  of  contracts  made  by  a  director 
with  the  corporation ;  some  decide  that  the  director's  position 
to  the  corporation  makes  it  against  the  law's  policy  to  recog- 
nize as  vidid  such  contracts ;  others  that  if  after  dose  exami- 
nation the  contract  is  found  to  be  f ahr,  it  is  a  valid  one. 
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16.  Stock. 

Capital  stock  of  a  oorporation  is  the  amoant  of  funds 
prescribed  to  be  contributed  by  the  stockholders  at  the  in- 
ception of  the  corporation  for  its  purposes.  Shares  of  stock 
are  aliquot  parts  of  the  capital  stock,  and  are  represented 
by  certificates  issued  by  the  corporation  to  the  effect  that 
the  person  named  in  the  certificate  is  the  owner  of  so  many 
shares  of  the  capital  stock.  Shares  of  stock  are  goods,  wares 
and  merchandise  within  the  meaning  of  the  statute  of  frauds. 
Title  to  stock  is  passed  by  delivering  the  certificate  with  a 
blank  assignment  of  it,  and  a  power  to  transfer  the  same  in- 
dorsed and  signed  by  the  holder  of  it.  The  assignee  is  author- 
ized to  fill  it  up  by  writing  a  transfer  and  power  of  attorney 
over  the  signature.  As  between  the  parties,  such  an  assign- 
ment passes  both  the  legal  and  equitable  title  in  the  shares. 
Ck>rporations  by  charter  or  by  law,  however,  provided  that 
stock  is  only  transferable  on  the  books  of  the  company.  •  Such 
a  provision  does  not  prevent  the  shareholder  from  parting 
with  his  interest  by  assignment,  but  does  protect  the  cor- 
poration by  giving  priority  to  the  corporation  over  the 
assignee  for  whatever  liens  or  claims  it  may  have  on  the 
stock. 

A  certificate  of  stock  is  not  negotiable  paper,  and  the 
assignee  of  it  takes  it  subject  to  all  equities  which  may  be 
urged  against  the  assignor.  Whoever  may  be  the  owner  and 
holder  of  the  stock,  so  far  as  the  corporation  is  concerned,  he 
is  the  owner  in  who^  name  the  stock  stends  in  the  corporation 
books  until  notice  or  proof  is  given  the  corporation  that 
another  party  is  the  owner. 

Preferred  stock  is  such  part  of  the  whole  stock  desig- 
nated by  the  charter  to  receive  certain  dividends  out  of  the 
net  earnings  of  the  company  before  any  dividends  are  paid  on 
the  common  stock.  If  it  be  so  declared,  dividends  on  pre- 
ferred stock  may  be  cumulative;  that  is,  on  failure  in  one 
year  to  pay  the  dividend,  the  company  must  pay  all  the 
cumulative  dividend  due  on  the  preferred  stock  before  paying 
dividend  on  the  common  stock. 

Dividends  are  declared  by  the  directors.    They  can  only  be 
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deolftred  when  the  net  earnings  of  the  company  warrant. 
Directors  are  liable  to  creditors  for  wrongfully  declaring 
dividends. 

17.  Shareholders  have  the  right  to  examine  all  the  books  and 
records  of  the  corporation  at  aU  seasonable  times  and  to  be 
informed  of  its  condition. 

A  majority  of  stockholders  may  bind  the  entire  corporation 
as  to  all  transactions  within  the  scope  of  its  corporate  powers, 
but  the  majority  must  use  the  utmost  good  faith  in  the  control 
and  management  of  the  corporation  as  to  the  minority. 

Shareholders  may  restrain  the  officers  of  the  corporation 
from  doing  anything  ultra  vires  the  corporation ;  but  they  have 
no  right  to  object  to  any  act  done  in  good  faith  by  the 
officers  and  directors  within  the  powers  of  the  corporation. 
Directors  and  other  officers  are  officers  of  the  corporation 
primarily,  yet  they  are  trustees  for  all  the  shareholders  as 
well. 

18.  The  capital  of  a  corporation  is  its  property.  It  may  use 
the  income  of  it,  and  sell  and  dispose  of  it  the  same  as  a  natural 
person.  So  long  as  the  corporation  is  solvent  no  creditor  may 
interfere  with  its  property  until  he  has  gotten  a  judgment. 
Upon  insolvency  or  dissolution  of  the  corporation  the  assets  of 
the  corporation  must  first  be  applied  to  the  payment  of  its  cred- 
itors and  the  balance  left  thereafter  will  be  distributed  among 
the  stockholders.  It  is  frequently  said  that  the  capital  stock 
and  assets  of  a  corporation  are  a  trust  fund  for  its  creditors,  but 
except  as  above  set  forth  this  statement  is  meaningless.  What 
the  statement  does  mean  is  that  upon  insolvency  or  dissolution 
of  a  corporation  the  capital  stock  and  assets  of  the  company 
are  put  in  a  condition  of  trust  first  for  the  creditors  and  then 
for  the  stockholders.  Unless  the  statute  imposes  upon  stock- 
holders additional  liabilities  a  stockholder  is  not  liable  to  a 
creditor  for  more  than  the  stock  he  holds.  If  the  stock  he 
holds  has  all  been  fully  paid  up  to  the  corporation  then  he 
is  under  no  liability  —  if  there  be  a  balance  unpaid  then  to  the 
extent  of  the  unpaid  balance  he  was  a  debtor  to  the  corpora- 
tion, which  indebtedness  is  regarded  as  a  corporate  asset,  and 
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upon  the  inBolvency  of  the  corporation  may  be  ooUeoted  for 
the  benefit  of  the  creditors. 

19.  Dividends  are  payments  made  to  stockholders  by  the  cor- 
poration out  of  the  net  earnings  of  the  company.  Dividends 
are  declared  by  the  directors,  and  the  directors  may  only  de- 
clare them  when  the  net  earnings  of  the  company  are  sufficient. 
They  cannot  be  paid  out  of  the  corporate  capitaL  The  de- 
claring of  dividends  is  left  to  the  discretion  of  the  directors, 
and  the  directors  cannot  be  compelled  to  declare  a  dividend 
even  though  the  net  earnings  of  the  company  are  sufficient  if 
the  directors  in  good  faith  determine  not  to  declare  a  dividend, 
but  to  accumulate  a  surplus,  etc.,  to  be  used  in  the  business 
of  the  corporation.  Once  a  dividend  is  declared  it  belongs  to 
the  stockholder  and  the  corporation  holds  it  as  a  trustee. 
The  dividend  so  far  as  the  corporation  is  concerned,  belongs 
to  the  person  in  whose  name  the  stock  stands  in  the  company's 
books. 

Stock  of  a  corporation  is  sometimes  divided  into  preferred 
and  common  stock.  Preferred  stock  is  stock  upon  which  a 
dividend  of  a  given  per  cent  is  paid  before  any  dividend  is 
paid  on  the  common  stock.  Dividends  on  preferred  stock 
may  be  cumulative,  that  is  if  there  are  arrears  or  failures  to 
pay  the  preferred  dividends  these  arrears  must  be  paid  before 
any  dividend  can  be  paid  on  the  common  stock. 

20.  The  Federal  Constitution  provides  that  no  State  shall 
pass  a  law  impairiijg  the  obligation  of  contracts.  In  the  case 
of  Trustees  of  Dartmouth  College  v.  Woodward,  the  Supreme 
Court  of  the  United  States  decided  that  the  charter  of  a  cor- 
poration was  a  contract  and  that  to  alter  the  charter  was  to 
impair  the  obligation  of  a  contract  and  unconstitutional. 

The  contract  is  based  upon  the  State  giving  the  corporators 
the  right  to  incorporate  as  a  consideration  moving  from  the 
State,  and  the  advantage  to  the  public  to  have  the  corporation 
as  a  consideration  moving  from  the  incorporators.  Theoretically 
the  State  is  supposed  to  offer  the  charter  and  the  corporation 
to  accept  it.  Because  of  this  decision  that  a  corporate  charter 
is  a  contract  and  hence  cannot  be  impured,  State  constitu- 
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tiooB  aniyersally  provide  that  all  charters  are  granted  subject 
to  the  power  to  alter,  amend  and  repeal.  Bat  the  decision  in 
the  Dartmooth  College  case  has  never  been  carried  so  far  as 
to  prevent  regulation  of  corporations  on  the  ground  of  police 
powers.  The  interest  of  the  State  in  the  matter  of  health, 
safety  and  morals  is  paramount  and  this  is  the  domain  of 
police  powenu  If  in  a  proper  exercise  of  police  powers  a 
corporate  charter  is  impaired  this  is  no  impairment  of  a  con- 
tract since  a  State  can  never  contract  away  its  police  powers. 
21.  A  corporation  may  be  dissolved :  1.  By  expiration  of  the 
time  limited  by  its  charter.  2.  By  voluntary  dissolution  under 
statutes  providing  for  the  same.  8.  By  repeal  of  its  charter ; 
and  4,  by  forfeiture  of  its  charter.  The  effect  of  a  dissolution 
is  that  the  corporation  may  not  longer  exercise  corporate 
powers  and  its  assets  are  a  fund  out  of  which  the  creditors  are 
to  be  paid  first,  and  after  that  the  balance  is  to  be  divided 
among  the  stockholders. 


THE  LAW  OF  DOMESTIC  REl4ATrONS. 


DOMESTIC    BELATIONS. 

Domestio  relations,  as  the  term  itself  implies,  was  originally 
confined  entirely  to  the  law  of  the  household  or  family,  as  dis- 
Ungoished  from  the  law  as  applied  to  individuals  in  the  exter- 
nal or  business  concerns  of  life. 

There  are  four  great  divisions  of  the  law  of  Domestio  Be* 
lations:  1,  Mastkb  and  Sbbvaht;  2,  Husbahd  and  Wivjb;  8, 
PAsrarr  and  Child  ;  4,  Guabdxan  and  Wabd. 


DOMESTIC    RELATIONS. 

1.  MASTEB  AND  SEBVANT. 

ANALYSIS. 

1.  Gdiiena  iUtement. 
S.  DeflniUons. 
8.  The  contract. 

4.  Abandonment  of  aenice  by  aervania,  and   <<  dladiarge "  hf 

maater. 

5.  BIghIa  nnd  remedlea  of  aervanta  wrongfully  diacharged. 

6.  Wagea  and  compenaatlon. 

'    7.  Excnaeafornon*perforniance  of  aerrlce. 

8.  Trade  aeereta  and  Inventlona. 

9.  Benrant'a  liability  for  hla  own  negligence  or  mlaoondnct 

10.  Maater'a  liability  for  peraonal  Injnriea  to  aerrant. 

11.  Maater'a  liability  to  third  peraona  for  acta  of  aervant. 

12.  Fellow-aervant  mle. 

1.  While  originally  oonftned  almoet  entirely  to  questions 
arising  in  the  family  or  hoasehold  life*  the  doctrines  of 
Mastbb  and  Sbbvakt  have  now  extended  far  beyond  the 
bounds  of  domestic  relations.  This  most  important,  as  well 
as  most  difficolt,  questions  of  this  subject  are  now  those  which 
arise  in  general  business  life  between  employer  and  employe. 

2.  A  Mastbb  is  one  who  stands  to  another  in  such  a  relation 
that  he  not  only  controls  the  results  of  the  work  of  the  other, 
but  also  may  direct  the  manner  in  which  such  work  shall  be 
done.  Herein  lies  one  of  the  great  differences  between  the 
doctrines  of  master  and  servant  and  those  of  principal  and 
agent.  The  master  may  direct,  not  only  what  the  servant  is 
to  do,  but  how  he  is  to  do  it.  The  master  may  recall  his 
orders,  change  his  mind,  or  undo  what  has  been  done,  without 
making  himself  liable  to  the  servant  for  breach  of  contract. 
A  principal,  on  the  other  hand,  by  contract  directs  what  is  to 
be  done,  but  the  agent  is  entitled  to  his  own  discretion  as  to 
the  means  he  shall  use,  unless  they  are  settled  by  the  con- 
tract. 
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A  SBRVAMT  is  one' who  is  employed  to  render  personal  serv- 
ices  to  his  employer,  otherwise  than  in  pursoits  of  an  inde- 
pendent business. 

8.  The  relation  of  master  and  servant  depends  on  oontraot, 
express  or  implied.  The  oontract  is  governed  by  the  same 
principles  which  apply  to  contracts  generally.  For  instance, 
if  the  contract  cannot  be  performed  within  a  year,  it  must  be 
in  writing.  A  contract  of  hiring  may  be  terminated  or  dis- 
charged like  any  other  contract.  Where  the  duration  of  the 
service  is  net  stipulated  in  the  contract,  in  England  it  is  pre- 
sumed to  be  for  a  year,  but  this  may  be  rebutted.  In  most 
jurisdictions  in  this  country  such  a  contract  is  prima  facie 
terminable  at  will  by  either  party.  Where  the  contract  con- 
tains stipulations  as  to  periods  of  payment,  the  length  of  serv- 
ice may  be  inferred  therefrom.  A  contract  for  a  period  *'  not 
exceeding"  a  designated  term,  has  been  held  to  be  a  contract 
of  indefinite  duration. 

4.  A  servant  is  justified  in  ABAicDONiNa  a  contract  of  service 
when  the  master  does  any  act  which  necessarily  prevents  per- 
formance of  the  service,  when  the  master  refuses  to  make 
payment  as  contemplated,  where  he  reduces  the  servant's 
wages,  or  where  he  commits  an  assault  on  the  servant.  The 
servant  is  not  justified  in  so  abandoning  the  service  for  mere 
harsh  words,  or  fault-finding,  unless  thereby  his  comfort  is 
reasonably  impaired,  nor  on  account  of  a  disagreement  with 
a  fellow-servant.  A  servant  who  wrongfully  abandons  a  con- 
tract is  not  entitled  to  compensation  for  work  already  per- 
formed, if  the  contract  is  an  entire  one.  A  master  may 
rightfully  DiscHARas  a  servant  for  any  of  the  following 
grounds:  Neglect  of  duty;  incapacity  to  work  caused  by 
illness,  if  the  illness  is  such  as  will  extend  over  an  important 
portion  of  the  duration  of  service,  or  where  time  of  recovery 
is  uncertain,  or  where  the  need  of  the  service  is  urgent ;  in- 
solence or  disrespect  towards  the  master,  or  towards  cus- 
tomers or  friends  of  the  latter;  intoxication,  if  it  renders  the 
servant  at  any  time  unfit  for  service;  gambling,  if  servant 
occupies  a  fiduciary  capacity ;  engaging  in  other  employment ; 
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incompeteQcy ;  disobedience;  or  anything  inoonslBtent  with 
contract  of  hiring.  The  master  may  waive  his  rights  to  dis- 
charge the  servant,  and  retention  after  the  occarrence  of  the 
ground  of  discharge  is  prima  facie  evidence  of  such  waiver. 

5.  After  a  wrongful  discharge  a  servant  can,  of  course,  sue 
for  sums  actually  earned  and  due  by  terms  of  the  oontraoL 
He  may  treat  the  contract  as  rescinded  and  sue  on  a  quantwrn, 
meruit  for  the  value  of  his  services.  Again,  the  servant  may 
treat  the  contract  as  continuing  and  sue  for  a  breach,  either 
at  once  or  at  the  expiration  of  the  term.  The  master  cannot 
be  compelled  by  a  decree  of  court  to  retain  a  servant  in  Ids 
employ.  A  servant  has  a  cause  of  action  againt  one  who  msr 
liciously  causes  his  discharge  when  his  contract  was  for  either 
a  certain  or  uncertain  period. 

6.  When  amount  of  wages  or  ooHPsmATiOR  is  not  fixed  by 
the  contract,  the  servant  is  entitled  to  the  reasonable  value  of 
his  services.  When  payment  of  wages  is  to  depend  on  a  con- 
tingency and  the  contingency  does  not  happen,  the  servant 
cannot  recover  anything,  irrespective  of  the  question  of  ben- 
efit to  the  master.  When  wages  are  to  depend  on  profits  of 
business,  the  servant  is  not  a  partner,  unless  he  has  some  fur- 
ther interest  in  the  capital  or  business  of  the  master.  In 
such  cases  **  profit ''  means  ^'  net  profit,"  and  the  remedy  of 
servant  is  by  an  action  at  law  to  recover  the  value  of  his  serv- 
ices. He  can  not  compel  an  accounting.  Where  master 
promises  to  pay  extra  for  services  within  ordinary  scope  of 
employment  this  promise  is  without  consideration.  If  ser- 
vant performs  extra  services  not  within  his  ordinary  duties,  he 
still  cannot  recover  therefor,  if  he  has  performed  such  services 
voluntarily.  Where  the  contract  is  an  entire  one  th^  servant 
forfeits  all  wages  due  by  leaving  before  the  end  of  his  time. 
Stipulations  in  contracts  for  forfeiture  of  wi^es,  for  mainte- 
nance, for  misconduct,  are  strictly  construed  i^ainst  the  mas- 
ter. Such  a  stipulation  if  unreasonable  is  void  in  many  Juris- 
dictions. When  nothing  is  said  about  time  of  payment,  it  is 
presumed  to  be  at  expiration  of  term.  In  an  action  by  servant 
to  recover  wages,  the  master  may  show  by  way  of  set-off  any 
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injury  that  he  has  sastained  by  reason  of  the  servant's  negli- 
gence or  misconduct.  Where  contract  is  for  the  whole  time  of 
the  servants,  the  master  is  entitled  to  any  compensation  the 
servant  receives  for  services  to  outside  parties.  In  many 
jarisdictions  a  servant  is  given  by  statute  a  lien  upon  property 
of  master  in  certain  cases  for  wages  performed  within  a  cer- 
tain time.    These  statutes  are  by  no  means  uniform. 

7.  Death  of  master  is  termination  of  contract,  but  insanity  is 
not.  Voluntary  dissolution  of  a  partnership  is  not  a  termina- 
tion but  dissolution  by  the  death  of  a  partner  is  a  termination. 
Performance  prevented  by  acts  of  the  law  is  excuse  for  non- 
performance. 

8.  Where  a  confidential  relation  exists  between  master  and 
servant,  the  servant  will  be  restrained  by  equity  from  reveal- 
ing or  using  for  his  own  advantage  any  tbadb  sscbbts  of  the 
master.  It  is  the  same  where  there  is  an  express  stipulation 
to  that  effect  in  the  contract,  or  where  servant  acquires  his 
knowledge  surreptitiously.  Where  the  servant  is  employed  to 
devise  or  perfect  an  instrument  he  cannot  use  such  perfected 
instruments  for  any  purpose  of  his  own.  Where,  however,  the 
servant  is  merely  performing  general  duties  in  a  particular 
department  of  service,  he  can  control  absolutely  any  invention 
he  may  conceive  or  perfect  while  thus  employed. 

9.-  Servant's  liability  for  their  own  negligence  or  other 
misconduct  is  governed  by  the  ordinary  doctrines  of  torts. 
The  servant  is  liable  to  the  master  for  any  damage,  either 
negligent  or  wilfuli,  inflicted  directly  upon  the  master,  or.for 
which  the  master  has  been  forced  to  pay  others.  The  servant 
is  not  liable  to  third  parties  for  mere  nonfeasance. 

10.  A  master  is  bound  to  use  ordinary  care  to  prevent  in- 
jury to  servant  in  the  course  of  the  employment,  and  cannot 
contract  for  exemption  from  failure  to  do  so.  The  master 
must  furnish  a  reasonably  safe  place  in  which  to  work.  This 
must  vary  in  individual  cases  in  accordance  with  the  character 
of  the  work.  The  same  rule  applies  to  machinery  and  appli- 
ances. This  duty  of  the  master  is  a  continuing  one  and  the 
servant  may  rely  upon  the  performance  of  this  duty  by  the 
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master.  Of  oonrae  the  servant  must  be  himself  free  from 
oontinued  negligence,  in  order  to  recover.  It  is  the  dnty  of 
the  master  to  adopt,  and  make  known  to  employes,  reasonable 
roles  for  the  carrying  on  of  a  dangeroos  bosiness,  and  for 
the  protection  of  the  employes. 

A  servant  is  presumed  to  have  notice  of  and  to  have  as- 
sumed all  risks  incident  to  all  dangers  and  defects  which  to  a 
person  of  his  experience  and  understanding  are  or  ought  to  be 
patent  and  obvious. 

11.  The  question  as  to  how  far  a  master  is  liable  to  third 
parties  for  acts  of  a  servant  is  governed  by  the  ordinaiy  doc- 
trines of  agency.  The  master  may  maintain  action  against 
third  persons  for  any  loss  of  services  due  to  an  injury  inflicted 
upon  the  servant  by  such  third  person. 

12.  Where  a  master  uses  due  diligence  in  the  selection  of 
competent  and  trusty  servants,  and  furnishes  them  with  suit- 
able means  to  perform  the  service  in  which  he  employs  them, 
he  is  not  answerable,  where  there  is  no  countervailing  statute, 
to  one  of  them  for  an  injury  received  by  him  in  consequence 
of  the  carelessness  of  another,  while  both  are  engaged  in  the 
same  service.  This  rule  does  not  relieve  the  master  from  lia- 
bility for  the  consequences  of  his  own  negligence  or  the  negli- 
gent servant.  Thus  the  master  is  liable  for  the  torts  of  a 
servant  to  the  latter's  fellow-servants,  if  the  servant  is  known 
to  the  master  to  be  incompetent,  or  if  the  master  has  negli- 
gently employed  an  incompetent  servant.  In  many  States  the 
doctrine  does  not  apply  where  one  servant  is  given  power  to 
superintend  the  actions  of  the  others.  This  is  the  so-called 
**  superior  servant  **  limitation.  Where  one  servant  is  injured 
by  the  negligent  performance  by  another  of  the  personal 
duties  which  every  master  owes  to  his  servants,  then  the  mas- 
ter is  universally  held  liable.  This  is  the  *' vice-principal" 
limitation.  Some  States  have  added  a  limitation  where  the 
servants  are  employed  in  different  departments  of  service.  In 
some  States  by  statute  railroad  companies  are  excepted  from 
the  application  of  the  fellow-servant  rule.  These  statutes 
have  been  held  constitutional  and  the  railroads  are  not  allowed 
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to  contract  against  this  liability.  Fellow-servants  are  those 
engaged  in  a  common  employment.  A  common  employment 
is  generally  held  to  be  service  of  snch  a  kind  that  all  who  en- 
gage in  it  in  the  exercise  of  ordinary  sagacity,  may  be  able  to 
foresee  that  the  carelessness  of  fellow-servants  may  probably^ 
expose  them  to  injary. 


HnSBAND  AND  WIFB. 

ANALYSIS. 

1.  Marriage. 

a.  Bighta  of  husband. 

8.  Wife's  separate  estate. 

4.  Dower  and  opartesy. 

6.  Disabilities  arifling  from  coverture. 

6.  Liability  of  husband  for  acts  of  wife. 

7.  Divorce. 

1.  Marriage  is  a  civil  status  existing  between  one  man 
and  one  woman,  and  arises  out  of  a  contract  between  tbem  to 
live  together  as  husband  and  wife.  As  in  the  case  of  an  ordi- 
nary contract,  there  must  be  mutual  consent  and  capacity  to 
contract.  There  are  certain  disabilities  which  render  parties 
incapable  of  making  a  valid  contract  of  marrii^.  These  are 
now:  1,  Usually  relationship  nearer  than  cousins;  2,  prior 
marriage  undissolved ;  8,  want  of  mental  capacity ;  4,  want 
of  age.  The  age  at  which  parties  are  capable  of  making  a 
marriage  contract  varies  from  fourteen  to  eighteen  in  males 
and  twelve  to  sixteen  in  females.  At  common  law  the  i^e  of 
legal  consent  was  fourteen  for  males  and  twelve  for  females. 
In  the  absence  of  statute  no  formalities  were  necessary  at 
common  law,  but  statutes  have  made  certain  formalities  requi- 
site in  practically  every  Jurisdiction. 

2.  By  virtue  of  the  marriage  status  the  husband  has  certain 
personal  rights.  He  is  the  head  of  the  family.  He  can 
fix  the  residence  or  domicile  of  the  family.  The  hus- 
band may  restrain  the  liberty  of  the  wife  when  it  is  necessary 
to  prevent  her  from  committing  a  crime  or  adultery,  and  per- 
haps a  tort  for  which  he  would  be  liable.  The  husband  has  a 
right  to  the  services  of  his  wife,  and  may  maintain  an  action 
against  any  one  who  wrongfully  deprives  him  of  them. 

By  virtue  of  the  marriage  status  the  husband  has  also  oer- 
tain  rights  in  and  to  the  property  of  the  wife*  Of  the  wife's 
freehold   estates   the    husband  is  seized  during  coverture. 
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and  is  entitled  to  all  the  rents  and  profits.  He  can- 
not, howeyer,  dispose  of  or  incamber  the  estate  which  re^ 
mains  to  the  wife  or  her  heirs  after  ooyertnre  ceases.  In 
the  wife's  chattels  real  the  husband  acquires  a  sort  of 
joint  tenancy.  He  may  sell,  assign,  mortgage  or  othenrise 
dispose  of  them  dnring  coverture.  They  are  liable  for  his 
debts  and,  after  the  death  of  the  wife,  become  his,  absolutely, 
subject  to  her  ante*nuptial  debts.  He  cannot  leave  them  by 
will  so  as  to  defeat  the  wife's  right  of  survivorship.  The 
personal  chattels  which  belong  to  wife  at  time  of  marriage,  or 
which  come  to  her  during  coverture,  vest  absolutely  in  the 
husband.  He  is  entitled  to  her  choses  in  action  if  he  reduces 
them  to  possession  during  coverture.  On  his  death  they  vest 
in  his  representatives  except  the  wife's  paraphernalia,  that  is, 
articles  of  wearing  apparel  or  personal  ornament.  Statutes, 
however,  usually  provide  for  an  allowance  to  wife  out  of  the 
personal  estate,  which  is  usually  prior  even  to  the  debts  of  the 
husband. 

8.  The  wife's  eqnitsble  separate  estate  is  the  name  given 
to  the  estate,  real  or  personal,  which  equity  permits  a  married 
woman  to  hold  free  from  the  control  of  her  husband.  To 
create  such  an  estate,  it  must  be  settled  to  her  sole  and  sepa- 
rate use.  She  usually  has  power  to  convey  such  estate,  with- 
out a  provision  to  that  effect  in  the  instrument  creating  the 
estate,  and  in  most  States  the  wife  may  change  such  estate  by 
contract.  By  statute  in  most  States  the  wife  is  given  power 
to  hold  her  own  property  free  from  the  control  of  her  husband. 

4.  The  principles  relating  to  dower  and  courtesy  are 
treated  under  the  head  of  Real  Property. 

5.  Marriage  imposes  no  disabilities  upon  the  husband 
except  so  far  as  he  is  incapacitated  from  entering  Into  valid 
transactions  with  the  wife.  The  wife,  however,  is  incapaci- 
tated at  common  law  from  acting  as  a  feme  sole.  She  cannot 
make  a  binding  contract  even  with  her  husband's  consent. 
This  is  true  even  as  to  necessaries.  But  a  contract  executed 
by  the  wife  is  enforceable  against  the  other  party.  But  in 
equity  a  married  woman  may  charge  her  equitable  separate 
estate.    In  most  Jurisdictions,  however,  enablmg  statutes  have 
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been  passed,  by  which  the  disability  of  a  married  woman  to 
contract  has  eittier  been  abrogated  or  greatly  modified.  Ex- 
cept ander  a  marriage  settlement,  or  with  her  hasband's  con- 
sent, at  common  law  a  married  woman  oonld  not  dispose  of  her 
personalty  by  wilL  The  same  was  tme  of  her  realty,  even 
with  the  hnsband's  oonsent.  This  has  also  been  to  a  great  ex- 
tent changed  by  statute.  A  feme  covert  could  not  sue  or 
be  sued  unless  her  husband  were  joined.  Where  necessity 
required  that  a  feme  covert  sliould  act  as  a  feme  sole,  the 
disability  was  removed,  for  example,  where  the  husband  was  an 
alien  or  banished. 

6 .  The  husband  was  liable  at  common  law  on  the  ante-nuptial 
eontracts  of  the  wife  to  the  extent  of  the  property  he  re- 
ceived from  her.  Statutes  allowing  the  wife  to  hold  property 
of  her  own,  do  not  take  away  this  liability  of  the  husband. 
This  liability  only  exists  during  coverture.  The  husband  is 
not  liable  on  contracts  made  by  the  wife  during  coverture, 
but  may  be  charged  for  necessaries  supplied  to  her.  The 
husband  during  coverture  is  liable  for  the  UxtB  committed 
by  the  wife,  either  before  or  during  coverture ;  and  the  wife 
is  jointly  liable  with  him  unless  the  tort  was  committed 
in  his  presence  and  by  his  direction  and  coounand.  If  it  is 
committed  in  his  presence  the  presumption  is,  that  it  is 
committed  by  his  direction  and  command.  The  same  pre- 
sumption exists  in  case  of  crimes,  but  in  either  case  may  be 
rebutted.  Further  than  this  presumption  the  husband  is  not 
held  for  the  crimes  of  the  wife.  Iliey  are  liable  for  crimes 
committed  upon  each  other,  except,  at  common  law,  larceny, 
burglary  or  arson. 

7.  Divorce  is  the  legal  separation  of  husband  and  wife  by 
the  judgment  of  a  court.  At  common  law  there  were  two  kinds, 
a  mensa  et  thoro^  from  bed  and  board,  and  a  vinculo  niot- 
Timoniiy  a  total  divorce  from  the  bonds  of  matrimony.  A 
judicial  separation  has  now  taken  the  place  of  the  common  law 
divorce  a  mensa  et  thofo.  The  causes  generally  recognised 
as  grounds  for  divorce  are  adultery,  impotency,  cruelty,  fraud 
in  obtaining  the  marriage  and  desertion.  An  absolute  divorce 
puts  an  end  to  all  property  rights  dependent  on  marriage. 


PARENT  AND  CHILD. 

ANALYSIS. 

1.  Bights  of  Parents. 

2.  Duties  of  Parents. 

8.  Liabilities  of  Parent. 
4.  Bmancipation. 

1.  The  father  has  the  right  to  name  a  child  and  giving  the 
child  a  particular  name  at  the  request  of  a  third  person  is 
sufficient  consideration  to  support  a  contract  as  against  said 
third  person.  The  father  has  a  paramount  right  to  the  cus- 
tody of  the  child.  If  the  father  is  unfit,  however,  the  custody 
of  the  child  will  be  given  to  the  mother.  The  welfare  of  the 
cldld  is  the  guiding  consideration.  A  contract  by  the  parent 
to  surrender  the  custody  of  the  child  to  any  person  is  void  as 
against  public  policy.  The  parent  has  a  right  to  the  services 
and  earnings  of  a  minor  child  while  under  the  parent's  care 
and  protection.  This  is  based  upon  the  idea  of  compensation 
to  the  parents  for  maintenance.  The  parent  may  recover 
compensation  for  the  services  of  the  child  performed  for  a 
third  person,  unless  the  parent  has  waived  this  right.  A 
failure  on  the  part  of  the  parent  to  furnish  a  child  with  a 
home,  will  constitue  such  a  waiver.  A  person  in  loco  parentis 
has  the  same  rights  as  a  parent,  for  example,  a  grandfather 
with  whom  the  child  lives,  or  a  person  who  has  adopted  it. 
The  parent  has  no  rights  over  the  property  of  the  child,  but 
the  title  to  such  property  as  the  parent  furnishes  to  the  child 
in  the  way  of  support  remains  in  the  parent.  When  a  child 
is  wrongfully  injured,  or  seduced,  by  a  third  person,  the 
parent  may  maintain  an  action  for  any  damage  he  has  suffered 
by  reason  of  the  loss  of  services.  The  right  to  the  services 
of  the  child  may  be  reached  by  the  creditors  of  the  parent. 

2.  Some  courts  hold  that  the  duty  of  the  parent  to  support 
the  child  is  a  mere  moral  duty  but  the  majority  treat  the  duty 
as  a  legal  one.    This  is  irrespective  of  the  amount  of  property 
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owned  by  the  ohild.  When  the  parent  is  unable  to  support  a 
child  and  the  ohild  has  property  of  its  own,  equity  will  often 
make  the  parent  an  allowance  out  of  the  child's  property  for 
the  latter'B  support.  A  parent  who  does  not  furnish  neces- 
saries to  the  child  is  liable  to  third  persons  who  do  so.  There 
is  no  legal  duty  upon  the  parent  to  furnish  legal  education  to 
the  child. 

8.  The  parent  is  never  liable  for  the  wrongful  acts  of  a  child 
unless  such  acts  were  performed  with  the  parent's  consent,  or 
in  connection  with  the  parent's  business.  Whether  a  parent 
is  liable  on  a  contract  made  by  a  child,  must  be  determined 
by  the  ordinary  doctrines  of  agency. 

4.  Emancipation  of  a  minor  is  not  to  be  presumed  but  must 
be  proved.  A  child  upon  attaining  full  age  is  presumed  to  be 
emancipated,  and  the  parent's  authority  over  it  at  an  end. 
A  parent  may  by  agreement  emancipate  a  child. 


GUARDIAN  AND  WARD. 

ANALYSIS. 

1.  GeDeral  statement. 

2.  Rights  and  dnties  of  a  gaardlan  with  respect  to  the  ward's  per- 

son. 
8.  Duties  of  gaardian  with  respect  to  the  ward's  estate. 
4.  Termination  of  guardianship. 

1.  A  GUASDiAN  is  one  to  whom  the  law  intmsts  the  persons 
or  estates,  or  both,  of  those  who,  by  reason  of  their  infancy  or 
some  mental  infirmity,  are  not  sui  juris.  At  common  law 
there  are  four  kinds  of  guardians:  in  chivalry,  in  socage,  by 
nature,  and  for  nurture.  The  most  important  forms  of  mod- 
ern guardians  are :  testamentary,  judicial  and  ctd  litem,  A 
testamentary  guardian  is  an  appointee  by  will.  Such  power 
of  appointment  by  will  is  by  some  statutes  in  the  father  alone, 
but  generally  confined  to  the  surviving  parent.  A  judicial 
guardian  is  one  appointed  by  a  court  of  competent  jurisdic- 
tion, which  is  generally,  in  the  absence  of  a  statute  to  the  con- 
trary, a  court  of  equity.  A  guardian  ad  litem  is  one  appointed 
by  a  court  to  prosecute  or  defend  for  an  infant  in  a  suit  to 
which  the  infant  is  a  party. 

2.  The  guardian  is  ordinarily  entitled  to  the  custody  of  the 
ward,  except,  in  this  country,  as  against  the  parents ;  but  he 
ia  not  entitled  to  the  ward's  services  or  earnings.  He  is 
bound  to  maintain  the  ward  from  the  income  of  the  ward's 
estate,  but  he  cannot  bind  the  principal  of  the  estate  without 
leave  of  court ;  and  he  is  not  bound  personally  to  furnish  sup- 
port. He  cannot  by  contract  bind  either  the  ward  or  the 
ward's  estate,  and  is  personally  liable  on  such  contracts. 
Guardians,  other  than  the  parents  who  are  sometimes  called 
natural  guardians,  cannot  change  the  state  or  national  domicile 
of  the  ward,  though  they  can  change  the  municipal  domicile. 

8.  It  is  the  duty  of  the  guardian  to  collect  all  rents,  profits, 
and  other  dues,  pay  the  expenses,  deposit  and  invest  the  ward's 
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money,  lease  his  lands,  keep  the  estate  in  repair,  and  in  gen- 
eral to  exercise  the  same  care  and  foresight  in  the  manage- 
ment of  the  estate  as  a  prudent  business  man  would  exercise 
in  the  management  of  his  own  estate.  The  guardian  is  sub- 
ject to  the  same  rales  as  a  trustee.  He  cannot,  therefore, 
reap  any  personal  benefit  from  the  management  of  the  ward's 
estate,  nor  sell  to  or  purchase  from  the  ward.  If  a  guardian 
exceeds  his  authority  he  is  liable  for  any  loss,  and  must 
account  for  any  profit. 

4.  Guardianship  is  terminated:  1.  By  the  ward's  reaching 
his  majority.  2.  By  the  death  of  the  ward.  3.  By  the  death 
of  the  guardian.  4.  By  the  marriage  of  a  female  ward.  5. 
Under  some  statutes,  by  the  marriage  of  a  female  guardian. 
6.  By  the  resignation  of  the  guardian.  7.  By  the  removal  of 
the  guardian. 


THE  LAW  OF    TORTS. 


ANALYSIS. 

1.  What  l8  a  tort. 

9.  Tort  dlstlDgQished  from  crimes. 

8.  Torts  aod  contracts. 
4.  Slaments  of  a  tort. 

6.  Wlio  are  liable  for  torts. 

6.  Torts  — How  redressed, 

7.  Voientl  son  tit  injarla. 

fT,  Torts  against  personal  secnrlty. 

9.  Torts  against  personal  liberty. 

10.  Torts  affecting  relatlye  rights. 

11.  Tortd  In  confidential  relations  and  torts  growing  ont  of  neglects 

of  official  duties. 
19.  Torts  affecting  personal  property. 
18.  Torts  involving  fraud* 

14.  Negligence. 

15.  Discussion  of  negligence. 

16.  Elements  of  negligence. 

17.  ProxUnato  cause. 

18.  Standard  of  care. 

19.  Contributory  negligence^  comparative  negligence  and  Imputed 

negligence. 

90.  Nuisances. 

91.  Public  and  private  nuisances. 
99.  Nuisances  perse. 

98.  Elements  of  a  nuisance. 

94.  Locality  as  determining  a  nuisance. 

95.  No  classification  of  nuisances  possible. 


THE    LAW    OF    TORTS. 

1.  A  tort  Is  a  private  wrong.  There  are  three  kinds  of 
wrongs  or  illegal  acts:  first,  those  which  are  wrongs  against 
the  pablic  and  are  called  crimes ;  second,  wrongs  which  arise 
from  the  breach  of  contracts;  and  thhrd,  those  which  arise  in- 
dependent of  contracts,  and  to  this  last  class  belong  torts.  A 
tort  Is  a  wrong  to  any  legal  right,  and  by  legal  right  is  meant 
a  personal  or  property  right  possessed  by  any  one  which  the 
law  recognizes  and  protects.  Torts,  therefore,  cover  wrongs 
done  thronghont  the  realm  of  legal  rights,  be  they  rights  of 
persons,  and  therein  of  the  absolute  rights  of  individaals,  of 
the  relative  rights  of  master  and  servant,  of  husband  and  wife, 
parent  and  child,  guardian  and  ward,  and  the  rights  in  things, 
be  it  a  tort  to  personal  property  or  to  real  property.  It  is 
therefore  impossible  to  make  any  accurate  division  and  class!* 
fication  of  torts,  for  wherever  the  law  recognizes  a  legal  right, 
it  lilso  protects  against  and  redresses  the  legal  wrong. 

2.  A  tort  must  be  distinguished  from  a  crime,  for 
though  both  are  wrongful  acts,  a  tort  is  a  wrong  done  to  the 
right  of  a  private  individual  and  a  crime  is  a  wrong  done  to 
the  public  at  large.  One  element  of  distinction  between  a 
tort  and  a  crime  is  that,  in  a  crime  the  person  guilty  of  it 
must  have  had  the  evil  intent  to  commit  the  crime,  but  that 
in  many  torts  intent  is  not  necessary.  It  must  also  be  re- 
marked that  frequently  the  same  act  is  both  a  tort  and  a 
crime,  as  for  instance  in  the  case  of  an  assault  and  battery,  the 
person  guilty  of  the  assault  and  battery  has  committed  a 
crime  against  the  law  of  the  State,  but  he  has  likewise  been 
guilty  of  a  tort,  in  that  he  has  violated  the  right  of  personal 
security  which  the  law  recognizes,  in  the  person  who  was 
assaulted. 

3.  A  tort  strictly  never  arises  oat  of  a  contract,  but 
frequently  torts  are  waived  and  redress  is  sought  for  the  tort 
on  the  theory  of  an  implied  contract.    As,  for  instance,  where 
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a  man  wrongfully  appropriates  the  property  of  another ;  this  is 
a  tort,  but  the  person  whose  property  has  been  appropriated 
may  by  flotion  of  kw  treat  the  appropriation  of  the  property 
as  an  Implied  promise  to  pay  for  the  same. 

^  The  elements  of  a  tort  are  a  wrongful  act  and  damage 
resulting  therefrom,  or  as  is  freqaently  termed  the  wxongfal 
act  or  injuria  and  damage  or  damnum.  These  two  elements 
must  ooncnr.  If  injury  should  result  from  the  act  of  any  per- 
son which  was  not  a  wrongful  act,  then  it  is  termed  a  damnum 
absque  injuria  or  an  accident,  and  this  is  no  tort,  so  if  there 
be  a  wrongful  act  but  no  resulting  damage,  not  even  nom- 
inal damage,  this  also  is  no  tort* 

5.  All  persons  may  be  liable  for  torts*  A  person  may 
be  guilty  of  a  tort,  though  incapable  of  making  a  contract ;  so 
it  is  held  that  infants,  lunatics,  and  married  women  and  drunk- 
ards are  liable  for  torts  which  they  commit,  but  it  must  be 
distinctly  understood  that  the  degree  and  scope  of  their  liability 
is  not  the  same  in  all  cases  as  if  they  were  adults  and  under 
no  liability.  Infants  are  not  liable  for  torts  which  embrace 
an  intention,  as  for  instance  in  the  case  of  libel  and  slander 
where  a  malicious  intent  must  be  shown,  the  infant  is  not  liable 
for  a  slander  or  a  libel  unless  it  be  shown  that  he  is  of  sufficient 
age  to  have  the  malicious  intent  Before  an  infant  may  be 
held  for  a  tort  wherein  an  intent  is  an  essential  element,  proof 
must  not  only  be  made  of  the  wrongful  act,  but  that  the  infant 
is  old  enough  to  harbor  an  intent.  So  also  there  are  torts 
growing  out  of  contracts,  as,  for  example,  the  tort  of  wrong- 
fully converting  balled  property,  and  generally  speaking  an 
infant  is  not  liable  for  torts  which  arise  out  of  contracts. 

Again,  in  those  cases  where  the  law  allows  not  only  compen- 
satory damages,  but  punitive  damages  as  well,  for  the  com- 
mission of  a  tort.  If  the  tort-feasor  be  an  infant,  no  punitive 
damages  will  be  allowed  unless  it  be  shown  that  the  infant  was 
old  enough  to  Justify  punitive  as  well  as  compensatory  damages. 

So  also  lunatics  are  not  liable  for  wrongs  where  malice  or 
evil  intent  is  a  necessary  element,  nor  are  they  liable  for 
more  than  compensatory  damages. 
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Married  Women.  — Under  the  modem  enabling  aeU  where- 
by married  women  have  power  to  contract  and  control  their 
own  property,  it  may  be  eaid  that  a  married  woman  is  liable 
as  any  adnlt  for  torts  committed  in  connection  with  her  sep* 
arate  property.  Before  the  passage  of  these  acts  it  was  held 
that  a  married  woman  having  no  power  to  contract  could  not 
be  liable  for  torts  indirectly  growing  ont  of  contracts  which 
she  might  have  made.  As  for  other  torts,  she  was  liable  for 
them,  bat  under  the  common  law,  the  action  must  be  brought 
against  her  jointly  with  her  husband.  However,  the  old  com- 
mon law  doctrine,  that  if  a  wrong  was  committed  by  a  wife  in 
the  presence  of  her  husband,  the  presumption  must  be  enter- 
tained that  it  was  done  under  his  influence,  and  consequently 
was  his  tort  rather  than  that  of  the  wife's,  was  a  part  of  the 
law  of  torts,  and  if  the  tort  was  so  committed,  he  alone  and 
not  the  wife  was  liable. 

Corporations  being  artificial  bodies,  act  through  their 
agents  and  officers,  and  a  corporation  is  liable  for  any  tort 
committed  by  an  officer  or  servant  while  acting  in  the  scope  of 
his  duties  in  the  furtherance  of  the  corporate  purposes. 

A  tort  may  be  the  act  of  one  person  or  it  may  be  the  act 
of  several  persons.  Some  torts,  however,  are  in  law  re- 
garded as  individual  torts,  or  as  possible  of  commission  by 
one  individual  alone,  as  in  the  case  of  a  libel  or  a  slander. 
Each  individual  who  repeats  the  slander  or  publishes  the  libel 
is  guilty  of  a  separate  and  unconnected  tort ;  so  also  there  are 
torts  which  are  capable  of  commission  only  by  several  tort- 
feasors, as  in  the  case  of  a  conspiracy,  which  of  necessity  re- 
quires two  or  more  persons.  Joint  tort-feasors  may  be  sued 
collectively  or  individually,  and  a  judgment  gotten  against 
one  individually  is  no  bar  to  an  action  against  the  others 
unless  the  prior  judgment  is  satisfied,  in  which  case  plaintift 
can  recover  costs  merely  against  the  others.  There  can  be  no 
apportion  of  damages  between  Joint  tort-feasors,  for  the  rea- 
son that  the  law  does  not  attempt  to  measure  the  degree  of 
guilt  between  them.  Each  one  is  liable  for  the  entire  dam- 
age inflicted.  So  also  there  is  no  contribution  between  joint 
wrong-doers. 
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6.  Blackatone  in  his  third  book  treats  of  the  law  of  torts 
and  describes  them  to  be  the  infringement  or  privation  of  the 
private  or  civil  rights  belonging  to  individaals  considered  as 
individuals,  and  therefore  terms  them  civil  injuries,  and  these 
injuries  may  be  redressed  by  the  mere  act  of  the  par- 
ties themselves  or  by  the  mere  act  and  operation  of  law  and 
by  suits  in  court,  which  last  is  a  conjunction  of  the  act  of  the 
parties  co-operating  with  the  act  of  the  law.  As  to  redress 
of  private  wrongs  obtained  by  the  mere  act  of  the  parties 
themselves,  the  general  rule  is  that  if  the  person  can  obtain 
redress  peaceably  by  his  own  act,  as  in  the  case  of  the  abate- 
ment of  a  nuisance,  he  may  do  so,  but  if  he  is  resisted  by  the 
tort-feaser  he  must  go  to  court.  In  the  case  of  the  abatement 
of  a  nuisance,  a  reasonable  notice  of  the  intention  to  abate  and 
a  reasonable  time^should  be  allowed  to  the  tort-feasor  to  remove 
the  nuisance.  There  are  some  few  instances  wtiere  the  nature  of 
an  injury  will  not  admit  of  a  notice ;  moreover,  the  person  in- 
tending to  abate  the  nuisance  must  inflict  as  little  injury  as 
possible,  so  if  the  tort  be  that  of  attacking  one  in  his  person  or 
property,  it  is  proper  to  repel  force  by  force,  but  this  is  limited 
only  to  a  defense  of  one's  self,  and  of  those  who  stand  in  the 
relation  of  husband  and  wife,  parent  and  child  and  master  and 
servant,  guardian  and  ward.  In  such  cases  the  defense  must 
be  limited  to  what  is  necessary  to  make  a  defense,  and  the  per- 
son injured  must  seek  further  redress  by  an  action  of  law ;  so 
one  who  has  been  deprived  of  his  property  in  goods,  or  whose 
wife,  child  or  servant  is  taken  away  from  him,  may  lawfully 
claim  and  retake  them  if  he  can  do  so  without  a  breach  of 
peace.  This  is  called  recaption  or  reprisal,  and  a  similar 
remedy  is  given  for  the  recovery  of  land,  where  the  person 
deprived  of  his  land  may  make  an  entry  on  the  same,  if  he  can 
do  so  peaceably.  In  all  cases  where  the  person  injured  seeks 
redress  for  the  tort  through  his  own  act,  the  redress  must  be 
confined  merely  to  such  as  is  jiecessary  to  prevent  further 
injury  and  recover  the  property  which  he  has  lost,  but  be  must 
get  his  damages  by  an  action  in  court. 

7.  No  person  may  recover  for  an  injury  sustained  while  en- 
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gaged  in  a  wrongfal  act,  if  the  wrongful  act  aided  in  producing 
the  damage,  nor  can  one  recover  for  an  injury  resulting  from 
a  wrongful  act  if  he  consents  to  the  wrongful  act,  as  the  Latin 
maxim  puts  it,  volenti  nonJU  injuria, 

8.  Blackstone  classifies  those  legal  rights,  the  infringement 
of  which  creates  a  tort,  into  the  rights  of  persons  and  the 
rights  of  property ;  the  rights  of  persons  he  subdivides  into 
absolute  and  relative,  absolute  rights  being  such  as  appertain 
and  belong  to  private  men  considered  as  individuals,  and  rel* 
ative  rights,  si^oh  as  are  incident  to  them  as  members  of 
society.  Absolute  rights  are  the  right  of  personal  property, 
of  personal  liberty  and  the  right  of  private  property.  The 
torts  against  the  limb  or  body  of  an  individual  are  committed 
first  by  threats  and  menaces  of  bodily  hurt,  and  second  by 
assault,  which  is  an  attempt  or  offer  to  beat  another  without 
touching  him.  Third,  by  battery,  which  is  the  unlawful  beat- 
ing of  another,  and  consists  in  the  touching  of  another's  per- 
son willfully,  no  matter  how  slight  the  touch,  for  the  law  draws 
no  difference  between  different  degrees  of  violence.  Other 
forms  of  torts  of  this  character  are  wounding,  which  is 
only  an  aggravated  species  of  battery,  and  mayhem,  which 
is  an  injury  that  deprives  andther  of  the  use  of  a  member 
proper  for  his  defense  in  fight.  Intent  is  a  necessary 
element  in  an  action  for  assault.  As  to  torts  affecting  a 
man's  reputation  or  good  name,  the  first  class  is  slander, 
which  consists  in  the  publication  by  one  person  of  malicious, 
scandalous  and  slanderous  words  tending  to  the  dami^e  and 
hurt  of  another.  By  publication  is  meant  the  communicating 
of  the  slander  to  some  other  person  than  the  party  defamed. 
It  is  no  slander  to  repeat  the  slander  to  the  person  slandered. 
Another  class  of  tort  of  this  character  is  libel,  which  differs 
from  slander,  in  that  it  is  like  injury  produced  by  writing, 
printing  or  pictures,  etc.,  which  go  to  the  damage  or  injury 
of  the  reputation  of  another  person.  As  in  the  case  of  slander, 
so  in  libel,  the  libel  must  be  published,  that  is  communicated 
to  some  other  person  than  the  party  defamed.  The  libel  and 
slander  must  be  malicious,  that  is  the  statements  must  not 
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only  be  false,  but  most  have  been  malidonsly  made,  and 
malice  in  oontemplatton  of  law  means  any  nnlawf al  act  done 
without  Just  cause  or  excuse.  Any  false  statement  or  publi- 
cation derogatory  to  a  man's  reputation  is  presumptively  |>r»ma 
facie  made  maliciously.  Another  essential  element  of  libel 
and  slander  is  damage.  That  is,  the  slanderous  or  libelous 
statement  must  not  only  have  been  false  and  malicious,  but 
it  must  have  resulted  in  damage  to  the  injured  party,  and  by 
damage  is  meant  pecuniary  injury.  Damage,  however,  is  pre- 
sumed  to  exist  in  certain  cases  where  the  character  of  the 
slander  and  libel  must  of  necessity  result  in  pecuniary  injury, 
and  this  is  in  the  case  where  the  libel  and  slander  are  made 
libel  and  slander  per  se.  Words  libelous  and  slanderous 
per  ae  are  first,  those  charging  a  person  with  having  com- 
mitted an  indictible  crime ;  second,  those  charging  a  person 
with  suffering  with  an  infectious  disease ;  third,  words  charg- 
ing a  person  with  being  incompetent  in  his  business ;  fourth, 
those  defamatory  words  falsely  spoken  of  the  person,  which 
prejudice  him  in  his  profession  or  trade.  In  all  other 
cases  in  an  action,  pecuniary  damage  must  be  proven.  In  the 
four  classes  of  oases  mentioned,  pecuniary  damage  is  presumed. 
Truth  is  a  defense,  and  it  matters  not  if  the  person  speaking  the 
defamatory  words  speak  them  maliciously,  if  they  were  true,  it 
is  a  defense.  The  constitutional  provisions  which  insure  liberty 
of  press  are  in  no  way  a  defense  to  a  libel  published  in  papers. 
Liberty  of  the  press  means  freedom  to  publish  what  one  wishes 
unrestricted  by  censorship  but  subject  to  all  liability  for  the 
publication  of  false  and  defamatory  matters.  There  are  some 
cases  of  privileged  persons  who  are  exempt  from  a  suit  for  libel 
or  slander,  as  in  the  case  of  a  witness  testifying  on  the  stand,  a 
member  of  a  legislature,  or  a  judge  making  statements  in  the 
course  of  their  official  duties.  So  also  the  law  recognizes  that 
people  in  official  positions  are  subject  to  criticism  and  com- 
ment. So  long  as  such  criticism  and  comment  is  fair,  even 
though  it  be  not  correct,  the  person  making  them  is  not  liable  on 
an  action  for  libel  or  slander,  but  where  the  criticism  and  com- 
ment takes  the  form  of  specific  charges  against  the  offidal,  and 
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those  charges  be  false  and  maliciously  made,  and  result  in 
damage,  the  person  making  them  is  liieible  for  a  libel  or 
slander. 

9.  Torts  in  violation  of  personal  liberty.  This  is 
effected  by  the  injury  of  false  imprisonment  and  consists  in : 
first,  the  detention  of  a  person,  and  second,  the  unlawfulness 
of  such  detention.  Any  confinement  of  a  person,  whether  it  be 
in  Jail,  in  a  private  house,  or  even  by  detaining  him  in  the  pub- 
lic street,  is  a  detention,  and  if  unlawful,  is  false  imprisonment. 
It  is  not  necessary  to  prove  damage  in  such  a  case,  for  the  law 
presumes  damages.  To  Justify  an  imprisonment  it  must  be 
shown  that  the  person  was  detained  through  some  legal  right, 
so  a  parent  may  restrain  a  child  in  a  reasonable  way,  the 
guardian  his  ward,  and  teacher  his  pupil,  and  in  some 
instances,  the  husband  his  wife.  So  also  insane  people 
may  be  restrained  after  a  proper  finding  of  insanity.  A 
private  individual  may  arrest  without  a  warrant,  a  person 
whom  he  has  reasonable  ground  to  suspect  is  guilty  of  a 
felony  which  has  actually  been  committed,  or  a  person  who  is 
in  the  act  of  committing  the  felony.  A  peace  ofllcer  may  arrest 
without  a  warrant,  where  he^has  reasonable  ground  to  suspect 
that  a  felony  has  been  committed,  and  the  person  arrested  has 
committed  it,  even  though  he  is  mistaken  in  his  belief  that  a 
felony  has  been  committed.  Where  an  arrest  is  made  under 
process,  the  warrant  must  show  on  its  face  that  it  has  been 
issued  by  the  proper  officials  and  has  no  mistake  apparent  on 
its  face.  An  officer  serving  such  a  process  is  protected,  for  he 
need  not  go  behind  the  warrant.  Another  tort  of  like  nature 
to  the  tort  of  false  imprisonment  is  that  of  malicious  prose- 
cution,  which  consists  in  the  bringing  of  a  criminal  action 
against  a  person  without  probable  cause,  and  with  malice,  and 
the  action  has  terminated  in  the  favor  of  the  accused.  It 
must  be  noted ,  however,  that  this  tort  consists  rather  in  the 
damage  to  reputation  than  the  damage  to  the  right  of  personal 
liberty.  It  must  be  shown  that  the  accuser  acted  with  malice, 
which  means  any  improper  motive.  The  accuser  may  Justify 
the  prosecution  by  proving  that  he  brought  the  suit  with  prob- 
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able  oaose.  If  before  institating  the  prosecution  be  coDSolts 
with  an  attorney  and  presented  the  fall  facta  to  this  attorney, 
and  the  attorney  advises  him  to  bring  the  proceedings,  this  is 
a  showing  of  probable  cause.  Malicious  prosecution  may^xist 
in  certain  ciyil  actions  as  well  as  in  criminal  cases,  as  in 
maliciously  bringing  an  action  in  bankruptcy  or  attempting  to 
have  a  person  declared  insane  or  in  a  malicious  attachment. 
In  all  such  cases,  the  person  proceeded  against  is  injured  in 
reputation  or  in  property.  A  plaintiff  in  a  suit  for  malicious 
prosecution  must  also  prove  that  he  has  suffered  pecuniary 
damage. 

10.  The  torts  which  affect  one  in  his  relative  rights 
as  incident  to  his  membership  of  society,  arise  in  the  relation- 
ship of  husband  and  wife,  parent  and  child,  guardian  and 
ward  and  master  and  servant.  In  the  relation  of  husband  and 
wife,  the  husband  may  sue  for  torts  growing  out  of  the  abduc- 
tion of  his  wife,  improper  relations  with  his  wife,  and  for  the 
physical  injury  suffered  by  his  wife.  In  all  such  actions  the 
theory  of  the  action  is  that  the  husband  has  lost  the  services 
of  his  wife  either  permanently  or  temporarily.  By  services  is 
not  meant  manual  service,  but  the  society,  comfort  and  assist- 
ance the  wife  rendered  the  husband.  At  common  law  the  wife 
had  no  reciprocal  action  in  such  cases  as  the  husband.  Under 
modern  statutes  she  has.  The  torts  which  affect  the  relation 
of  parent  and  child,  consist  in  anything  which  injures  the 
right  of  the  parent  to  the  services  of  the  child.  A  parent  in 
point  of  law  is  entitled  to  the  society,  comfort  and  assistance 
of  the  child  until  he  becomes  an  adult,  and  anything  which 
lessens  or  destroys  such  services  is  a  tort. 

At  common  law  there  was  no  liability  for  causing  the  death 
of  the  person.  A  husband  or  a  parent  might  recover  for  the 
loss  of  services  between  the  time  of  injury  and  the  death,  and 
for  the  expenses  occasioned  by  the  injury,  up  to  the  time  of 
death.  By  Lord  Campbell's  act,  which  has  been  uniformly 
adopted  throughout  the  United  States,  an  action  may  be 
brought  by  the  legal  representatives  of  the  deceased,,  in  every 
case  where  the  deceased  might  have  brought  an  action  had 
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not  death  resulted.    The  spirit  of  this  law  is  to  provide  for 
those  dependent  upon  the  deceased. 

Torts  growing  out  of  injury  to  the  relation  of  gaardian  and 
ward,  have  almost  disappeared  with  the  disappearance  of  the 
common  law  rights  that  the  gaardian  once  possessed  over  his 
ward. 

Any  injory  whereby  a  servant  is  rendered  incapable  of  ren^. 
dering  services  to  his  master,  may  be  made  the  subject  for  an 
action  for  torts. 

A  master  is  liable  to  other  persons  for  the  acts  of  his  serv- 
ants while  in  his  service,  but  he  is  not  liable  for  what  the 
servant  does  without  the  scope  of  the  master's  business.  Not 
every  person  doing  work  for  another  is  that  person's  serv- 
ant. He  may  be  an  independent  contractor.  If  the 
employer  so  supervises  the  work  of  his  employe  that  he  is  at 
all  times  under  his  general  control  and  management,  subject  to 
his  orders,  then  that  person  is  a  servant.  Where,  however, 
the  person  employed  can  do  the  work  after  his  own  fashion 
and  the  employer  looks  only  to  the  result,  that  person  is  an 
independent  contractor,  and  the  employer  is  not  liable  for  the 
independent  contractor's  acts,  unless  he  knew  or  ought  to  have 
known  that  the  independent  contractor  was  incompetent  or 
unless  he  interferes  and  participates  in  the  work  of  the  inde- 
pendent contractor. 

11.  Another  class  of  torts  arises,  akin  to  the  torts  whi^ 
arise  out  of  the  relationship  of  members  in  society,  which  may 
be  termed  torts  in  confidential  relations,  that  is  where  a 
relationship  exists  between  two  people,  wherein  one  of  them 
intrusts  his  pecuniary  interests  to  another.  This  is  peculiarly 
the  case  where  by  reason  of  age  or  relationship,  the  person  in 
whom  the  pecuniary  interests  are  intrusted  may  be  said  to 
have  a  superior  position  to  the  person  intrusting  them,  as  in 
the  case  of  guardian  and  ward  and  parent  and  child,  direc- 
tors of  acorporation  and  the  stockholders,  or  an  agent  or  trustee 
dealing  with  the  funds  of  another,  or  an  attorney  and  client. 
In  all  such  cases  the  guardian,  the  parent,  corporation  direc- 
tors, the  trustee  and  the  attorney  are  held  to  a  strict  account- 
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ability  for  their  acts,  and  any  advantage  which  they  may  take 
by  reason  of  the  trust  reposed  in  them  or  the  inflnenoe  wliich 
they  are  presumed  to  have  over  the  subordinate  person  in 
relationship,  shall  be  strictly  examined  into,  and  if  by  fraud, 
deception  or  undue  influence  they  have  obtained  anjr  unfair 
advantage,  this  will  be  held  to  be  a  tort,  and  they  are  liable  to 
account  for  the  results  of  their  unfair  action. 

Akin  to  such  torts  are  the  torts  arising  out  of  the  neg- 
lect of  official  dnty.  A  broad  distinction  is  recognised  in 
such  cases  between  ministerial  duties  and  discretionary  duties. 
Where  the  law  imposes  upon  an  official  a  duty  involving  no 
discretion,  but  mandatory  upon  him  to  perform,  and  he  neg- 
lects and  declines  to  perform  that  duty  upon  proper  request, 
such  official  is  liable  to  any  individual  who  is  injured  by  a 
failure  to  perform  it.  Where,  however,  the  duty  is  one  which 
involves  a  discretion  and  decision  by  the  officer  whether  under 
the  circumstances  the  act  requested  should  or  should  not  be 
done,  the  officer  is  not  liable  to  an  individual  for  failure  to  per- 
form the  same.  So  also  in  the  cases  of  courts  a  similar  dis- 
tinction arises  between  courts  of  general  jurisdiction  and  a 
court  of  limited  jurisdiction.  No  court  of  limited  jurisdiction 
is  liable  for  an  act  done  within  its  jurisdiction,  no  matter  if  it 
be  done  corruptly.  The  court  is,  however,  liable  for  an  act 
^one  without  its  jurisdiction.  If,  however,  the  court  is  a 
court  of  general  jurisdiction,  it  is  not  liable  for  any  act  done, 
even  though  done  corruptly. 

12.  Torts  done  in    respect  to  personal  property. 

Injuries  to  personal  property  are  accomplished  first  by  force 
directly  applied,  for  which  the  action  of  trespass  is  brought ; 
second,  by  force  indirectly  applied  for  which  the  action  of 
trespass  on  the  case  is  brought,  and  third,  by  a  refusal  to 
redeliver  property,  for  which  the  action  of  conversion  is 
brought.  Trespass  consists  in  the  wrongful  taking  of 
one's  property  against  his  consent.  Any  one  entitled  to  the 
immediate  possession  of  property  may  bring  the  action  of  tres- 
pass, even  though  he  has  not  the  general  ownership.  Intent  is 
not  an  element  in  the  action  of  trespass.    Conversion  is  the 
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wroDgfal  exercise  of  dominion  over  another's  property. 
Conversion  differs  from  trespass,  for  the  tort-feasor  in  con- 
version originally  acquired  possession  rightfully,  but  continues 
to  maintain  that  possession  after  a  time  when  his  rightful  pos- 
session has  vanished.  Where  possession  of  the  property  has 
been  rightfully  acquired  by  defendant,  as  in  the  case  of  an 
action  of  conversion,  there  must  first  be  a  demand  made  on 
him  to  deliver,  but  if  it  was  wrongfully  acquired  ab  initio^  no 
demand  is  necessary.  Tenants  in  common  have  an  equal  right 
to  the  possession  of  personal  property,  and  the  possession  by 
one  is  presumed  to  be  the  possession  of  all,  but  one  tenant  in 
common  may  by  acts  evidencing  a  hostile  intention  to  the 
others,  be  guilty  of  a  conversion.  An  officer  taking  property 
under  an  execution  or  in  an  attachment  suit  is  not  guilty  of 
conversion  if  he  acts  under  a  process  of  court  which  is  fair  on 
its  face.  Where  a  person  either  wrongfully  appropriates  per- 
sonal property  ab  initio^  or  retains  it  in  his  possession  after  tils 
right  of  possession  has  vanished,  the  owner  or  the  one  entitled 
to  the  immediate  possession  of  the  same  may  bring  an  action 
in  replevin  to  recover  the  identical  property,  or  he  may  treat 
the  wrongful  appropriation  of  the  same  by  fiction  of  law  as  an 
implied  promise  to  pay  the  value  of  same,  and  recover  of  the 
person  the  value  of  the  property  thus  wrongfully  appropriated. 
Another  form  of  tort  exists  wherein  the  tort  consists  not  only 
in  the  taking  away  from  the  owner  of  his  property,  but  in  the 
injury  to  it  while  in  his  possession.  In  such  a  case  the  plain- 
tiff is  entitled  to  recover  for  the  injury  he  has  sustained. 

18.  Torts  arising  through  frauds.  —  A  fraud  is  an 
advantage  obtained  over  another  by  the  use  of  deception,  and 
it  may  consist  in  either  actual  fraud  or  constructive 
fraud.  In  actual  fraud  the  following  facts  must  exist:  A 
false  representation  as  to  a  material  fact  made  by  one  knowing 
that  it  was  false  and  believed  to  be  true  by  the  person  to  whom 
the  representation  was  made,  whereby  he  was  induced  to  act 
upon  the  representation,  and  injured  by  reason  of  it.  Fraud 
always  involves  an  intention.  The  person  guilty  of  a  fraud 
must  have  intended  by  the  deceit  to  obtain  the  unfair  advan- 
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tage.  Fraad  need  not  consist  in  words.  It  may  consist  In 
silenoe,  where  there  was  a  duty  npon  the  party  remaining 
silent  to  speak.  If «  however,  the  person  to  whom  the  repre- 
sentations were  made,  knew  that  the  representations  were 
false,  no  case  of  fraud  exists  because  he  did  not  rely  apon 
the  representations,  but  if  the  persons  making  the  false  repre- 
sentations did  not  know  they  were  false,  he  is  none  the  less 
liable  if  he  made  the  statements  as  of  his  own  knowledge,  or 
if  he  made  the  statement  without  any  reasonable  ground 
to  believe  that  his  statements  were  true.  Representations  of 
future  facts  do  not  constitute  a  fraud,  even  though  false. 
Where  a  person  has  been  induced  to  make  a  contract  through 
fraud,  he  may  either  rescind  the  contract  if  it  be  an  ezecutoTy 
one,  or  if  it  be  an  executed  one,  he  may  rescind  it  by  returning 
what  he  has  received  under  it,  if  the  thing  has  any  substantial 
value,  or  he  may  adopt  the  contract  and  bring  an  action  for 
damages  based  upon  the  deceit,  the  measure  of  damages  being 
the  difference  between  what  he  would  have  gotten  but  for  the 
deceit,  and  what  he  actually  got.  ConstmctiTe  fraud  is 
fraud  which  the  law  implies  in  those  confidential  relations 
which  we  have  heretofore  mentioned,  and  grows  out  of  some 
undue  advantage  taken  by  one  in  whom  the  other  party  by 
reason  of  their  peculiar  relationship  places  trust  and  confi- 
dence. The  law  is  jealous  to  protect  the  confidence  thus  re- 
posed, and  treats  as  a  fraud  anything  which  savors  as  a  hard- 
ship on  the  one  who  has  imposed  the  trust  and  confidence. 

14.  Definition.  —  Actionable  negligence  is  the  failure  on  the 
part  of  one  person  to  exercise  that  degree  of  care  and  thought- 
fulness  in  his  conduct  toward  another  which  the  law  requires 
whereby  the  other  person  sustains  legal  damage. 

15.  Discnssion  of  Negligence. — The  law  recognizes 
certain  standards  of  conduct  owed  by  people  to  each  other 
with  respect  to  the  duty  of  avoiding  injury  to  each  other. 
Given  a  case  where  one  person  has  by  careless  or  thoughtiess 
act  injured  another,  the  law  inquires  what  would  the  ordinarily 
prudent  man  in  similar  circumstances  have  done,  and  if  the 
conduct  of  the  person  causing  the  injury  was  more  careless 
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and  thoughtless,  than  what  would  have  been  the  oondnot  of 
the  ordinarily  prudent  man  in  the  same  ciroomstanoet  the  law 
says  this  is  negligence  for  which  the  injured  person  may  re- 
cover, provided  he  has  sustained  legal  damage  as  a  result  of 
the  negligence. 

16.  Elements  of  actionable  negligence  are  first  a  legal 
duty  of  all  persons  in  their  conduct  toward  others  to  use  that 
degree  of  care  which  the  average  prudent  man  would  use  in  the 
same  circumstance,  second,  a  failure  on  the  part  of  the  person 
charged  with  negligence  to  use  that  degree  of  care,  and  third, 
an  Injury  directly  and  proximately  resulting  from  the  failure 
to  exercise  that  degree  to  the  person  charging  the  negligence. 

17.  Proxftmate  Cause.  —  No  case  of  negligence  can  be 
made  successfully  unless  the  plaintiff  may  show  that  he  has 
sustained  legal  damage  which  resulted  directly  and  naturally 
from  the  defendant's  failure  to  exercise  the  proper  degree  of 
care.  One  test  generally  applied  to  determine  whether  the 
particular  act  of  negligence  was  the  proximate  cause  of  the 
damage  is  whether  or  not  it  could  have  been  foreseen  and  an- 
ticipated that  the  particular  act  of  negligence  would  have  pro- 
duced the  damage  alleged  —  if  so  the  negligent  act  was  the 
proximate  cause  of  the  damage. 

18.  Standard  of  Care  Beqnired.  —  The  law  recognises 
that  in  the  conduct  of  persons  toward  each  other 
people  owe  care  and  thoughtfulness  to  avoid  injuring  each 
other,  but  great  confusion  exists  in  fixing  by  what  standard 
this  duty  of  care  and  thoughtfulness  must  be  measured.  It  is 
not  sufficient  to  say  it  must  be  such  a  degree  of  care  that  an 
ordinarily  prudent  man  would  exercise  in  similar  circum- 
stances, for  in  the  case  of  negligence  charged  against  a  doctor 
for  unskillful  treatment  his  duty  of  care  is  not  to  be  measured 
by  what  the  ordinarily  prudent  layman  would  have  done  in  a 
similar  case  but  by  what  the  ordinarily  prudent  doctor  would 
have  done  in  similar  circumstances.  So  again  the  law  itself 
places  a  duty  on  persons  following  certain  employments  to  ex- 
ercise extraordinary  care,  e.  g.,  common  carriers,  and  here  when 
negligence  is  charged  against  a  common  carrier  the  question 
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must  be  first  detennined  by  recognising  that  a  common  carrier 
owes  the  highest  exercise  of  care  and  then  determining  what  a 
prudent  carrier,  who  owes  the  highest  d^pree  of  care,  wonld  do 
in  similar  conditions*  The  ultimate  analysis  of  care  and 
thoughtfulness  required  is  first  those  cases  wherein  a  person 
need  exercise  only  slight  care  as  in  the  case  of  the  duty  of  the 
owner  of  land  toward  trespassers ;  second  wherein  a  person  must 
exercise  average  care  as  in  the  case  of  one  driving  on  the  street 
to  one  crossing  it  on  foot ;  third,  wherein  a  person  must  ex- 
ercise the  highest  degree  of  care  as  in  the  case  of  railroad 
company  to  its  passenger.  Given  a  case  of  negligence  it  is 
first  necessary  to  determine  which  one  of  these  degrees  of  care 
was  owed  if  at  all  to  the  person  injured  by  the  person  chaiged 
with  the  negligence  and  then  to  determine  whether,  in  the  par* 
ticular  case  the  defendant  exercised  that  degree  of  care  which 
an  ordinarily  prudent  person  in  similar  position  upon  whom  the 
law  puts  the  duty  to  exercise  the  same  degree  of  care  would 
have  exercised. 

19.  Contribntory  Negligence.  —  On  the  theory  that  a 
man  is  liable  for  the  consequences  of  his  own  act  if  the  plain- 
tiff* s  own  act  either  wholly  or  partially  caused  the  damage  he 
cannot  recover  of  the  defendant,  for  if  he  wholly  caused  it  the 
defendant  is  not  guilty  at  all  of  negligence ;  if  he  partially  caused 
it,  his  act  has  contributed  to  the  causes  resulting  in  the  damage. 
This  is  called  contributory  negligence.  But  to  be  contribu- 
tory negligence  the  plaintill's  act  must  be  the  proximate  cause 
or  one  of  the  proximate  causes  of  the  damage.  Formerly  a 
rule  prevailed  in  some  Jurisdictions  in  the  case  where  both 
plaintiff  and  defendant  were  negligent,  called  the  rule  of  com- 
parative negligencef  wherein  if  it  appeared  that  the  plain- 
tiff's negligence  was  only  slight  and  the  defendant's  gross, 
plaintiff  could  recover  of  defendant.  The  rule  of  comparative 
negygence  is  no  longer  used.  But  in  cases  where  plaintiff  and 
defendant  are  both  negligent,  the  defendant  is  none  the  less 
liable  if  his  negligence  is  subsequent  in  point  of  time,  as  in  the 
case  of  Davis  v.  Mann,  where  plaintiff  negligently  left  his 
donkey  in  the  street  and  later  the  defendant,  in  driving  reck- 
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leady  down  the  street,  ran  o?er  the  donkey.  Out  of  this  line 
of  decisions  has  grown  the  so-called  humanitarian  doctrine 
applied  chiefly  in  railroad  damage  suits  that  even  if  plaintiff 
may  negligently  pnt  himself  in  a  position  of  danger  still  if  the 
defendant  did  discover  plaintiff  in  that  position  of  danger  or 
might  have  discovered  him  in  time  to  avoid  the  accident  then 
defendant  is  none  the  less  liable. 

It  is  not  contributory  negligence  on  the  part  of  plaintiff  if 
without  his  fault  and  because  of  another's  negligence  he  finds 
himself  in  a  position  of  peril  and  acting  under  excitement  or 
mistaken  ideas  he  fails  to  do  that  which  might  extricate  him 
from  his  periL  In  such  a  case  plaintiff  may  recover  of  defend- 
ant. 

A  child  is  not  guilty  of  contributory  negligence  unless  he  is 
old  enough  to  understand  the  probable  results  of  the  act 
charged  as  contributory  negligence.  Under  fourteen  a  child 
is  not  supposed  to  have  sufficient  discretion  to  judge  of  the 
probable  results  of  his  acts ;  when  over  fourteen  it  is  a  ques- 
tion to  be  decided  by  the  jury  whether  he  must  be  charged  with 
contributory  negligence. 

In  some  jurisdictions  when  a  child  under  the  years  of  dis- 
cretion is  injured  by  the  negligent  act  of  another  but  the 
injury  would  not  have  happened  but  for  the  negligence  of  his 
parent,  guardian  or  custodian  the  negligence  of  the  latter  is 
imputed  to  the  child  and  the  child  may  not  recover.  As  for 
example  a  child  through  its  mother's  carelessness  escapes 
from  the  yard  and  while  on  the  street  where  he  had  no  right 
to  be  and  is  injured  by  the  careless  driving  of  another  per- 
son. Here  the  mother's  negligence  is  imputed  to  the  child. 
This  doctrine  of  Imputed  negligence  has  never  been  adopted 
in  the  majority  of  States  and  is  perhaps  losing  hold  where  it 
was  originally  adopted. 

20.  Nuisances.  — Blackstone  defines  a  nuisance  to  anything 
that  worketh  hurt,  inconvenience  or  damage.  This  definition 
though  not  satisfactory  is  sufficient,  as  the  term  is  incapable 
of  any  exact  definition.  A  nuisance  generally  exists  where  a 
person  so  uses  his  property,  be  it  real  or  personal,  that  it 
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causes  hurt,  inoonyeiiieDoe  or  damage  to  others  which  the  law 
reoogniaes  and  redresses,  or  where  by  his  acts  or  oondnot,  one 
person  works  a  hurt,  inoonTenience  or  damage  to  another  in 
his  use  of  his  property.  No  classification  of  noisances  is  pos- 
sible becaase  of  the  infinite  nnmber  of  ways  a  nuisance  may 
exist. 

21.  Nuisances  are  public  or  private.  Public  when  the 
hart  or  inconvenience  aftects  the  entire  community,  private 
when  they  affect  only  one  or  more  individuals.  The  same 
nuisance  may  be  both  public  and  private.  Public  because  of 
the  annoyance  to  the  community  at  large,  and  private  because 
of  some  especial  annoyance,  other  than  that  suffered  by  the 
community,  worked  on  one  or  more  individuals. 

22.  Nuisances  per  se.  —  Some  nuisances  are  nuisances 
per  se  which  are  nuisances  made  so  by  the  common  law  and 
declared  to  be  such  by  a  statute,  and  this  because  there  can  be 
no  question  whether  the  annoyance  is  a  nuisance,  as  for  ex- 
ample the  use  of  premises  for  immoral  purposes.  There  are 
other  instances  which  may  or  may  not  be  a  nuisance  as  in  the 
case  of  slaughter-bouses,  which,  if  located  in  a  populous  dis- 
trict, would  be  a  nuisance,  but  if  not  so  located  would  not  be. 

23.  Elements  of  a  Nuisance.  — In  a  nuisance  there  must 
be  a  wrongful  act  and  damage  following  directly  therefrom. 
No  intent  is  necessary  to  make  a  nuisance.  The  wrongful 
act  may  be  in  doing  something  wrongfully  or  the  wrongful 
omission  to  do  something.  The  damage  must  be  something 
which  the  law  regards  as  legal  damage,  mere  annoyance  or 
disquietude  is  insufficient. 

24.  liocality  as  Determining  a  Nuisance.  — There  are 
many  occupations  lawful  in  themselves  which  of  their  very 
nature  cause  inconvenience  and  injury  in  their  conduct  to  per- 
sons living  in  their  vicinity  because  of  dust,  noise,  odors  or 
intrinsic  danger.  These  may  or  may  not  be  nuisances,  de- 
pendent on  the  particular  circumstances.  The  law  recognises 
that  society  requires  mutual  concessions  of  people  living  in 
close  community,  and  merely  because  a  manufacturing  concern, 
etc.,  causes  inconvenience  to  the  people  in  its  vicinity  is  no 
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gronnd  for  deolaring  it  a  noisanoe.  But  if  the  inoonvenienoe 
goes  to  the  degree  of  injury  to  property  or  health,  as  for  in- 
stance depreciation  in  value  of  the  land  or  general  sickness, or 
danger  of  sickness,  then  inconvenience  grows  to  a  degree 
which  the  law  regards  as  a  legal  damage  and  will  treat  as  a 
nuisance.  It  makes  no  difference  that  the  manufactory  was 
first  on  the  ground  and  the  persons  came  later  knowing  the 
situation,  the  law  will  not  permit  a  neighborhood  to  be  perma- 
nently injured  by  a  nuisance,  and  will  entertain  the  complaint 
of  the  persons  coming  later.  There  is  no  possible  classifica- 
tion of  nuisances  for  they  arise  from  any  Ulegal  use  of  real  or 
personal  property,  or  even  from  mere  conduct  of  a  person 
whereby  another  suffers  legal  damage. 
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THE  LAW  OF   ADMINISTRATION. 

1.  Upon  the  death  of  a  person  owning  property,  his  property 
will  pass  either  by  law  to  his  heirs^  or,  if  he  left  a  will,  by  will 
to  the  persons  therein  designated  and  the  law  relative  to  the 
.passing  of  property  apon  the  owner's  death  is  termed  the  law 
of  administration. 

2.  Who  may  make  a  will.  All  persons  having  capacity 
to  contract  have  capacity  to  make  a  wilt;  so  infants  may 
make  no  will  until  they  arrive  at  majority,  nnless  the  statute 
gives  them  capacity  when  they  arrive  at  a  certain  age,  which 
is  the  case  in  several  States.  Under  the  common  law  a  mar« 
ried  woman  may  make  no  will,  but  the  modem  Married 
Women's  Acts  permit  her  to  make  a  will  as  to  her  sole  and 
separate  property.  A  person  making  a  will  must  be  of  sound 
mind.  For  this  reason  idiots  who  are  supposed  to  be  wholly 
without  mental  faculty  can  make  no  will ;  but  people  who  are 
temporarily  insane  may  make  a  good  will  if  it  is  made  at  a 
time  when  they  are  not  insane,  and  people  of  weak  mental 
faculties  may  make  a  will  if  the  disorder  or  weakness  of  their 
mental  condition  is  not  of  a  character  to  deprive  them  of  rea- 
son. Presumptively  all  persons  possess  the  mental  capacity 
to  make  a  will,  and  the  burden  rests  upon  him  who  seeks  to 
overthrow  the  will  to  show  the  lack  of  capacity.  The  usual 
test  of  mental  capacity  is  whether  or  not  the  testator  at  the 
time  of  making  his  will,  understood  that  he  was  making 
a  will  and  possessed  clear  enough  reasoning  power  to 
recollect  the  general  valine  and  extent  of  his  property 
and  the  persons  who  would  or  ought  to  be  remembered  in  his 
wHl.  Where  a  testator  is  induced  to  make  his  will  by  threats 
or  force  of  intimidation,  or  by  fraud,  the  will  may  be  set  aside, 
as  it  is  not  an  expression  of  his  intentions ;  so,  also,  a  testator 
may  be  induced  to  make  his  will  through  undue  influence,  and 
by  undue  influence  is  meant  such  a  degree  of  persuasion  as  leads 
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the  testator  to  dispose  of  his  property  contrary  to  what  would 
naturally  be  his  desires.  Mere  appeals  to  the  testator's  good 
nature,  and  solicitations  on  the  part  of  his  relatives,  or  flat- 
tery, is  not  nndoe  influence,  but  if  the  testator  has  been  moved 
by  false  arguments  or  has  been  beset  by  harassing  importunities 
to  such  an  extent  that  he  makes  a  will  contrary  to  what  may 
be  determined  his  intention  but  for  such  arguments  and  impor- 
tunities, the  will  may  be  set  aside. 

8.  No  particular  form  of  will  is  necessltry.  The  tes- 
tator may  express  himself  in  any  manner  he  chooses,  but  it 
must  be  apparent  that  he  intended  the  writing  to  be  his  will, 
and  he  must  sign  it  or  make  his  mark  to  it.  In  order  to  avoid 
fraud  it  is  universally  required  that  the  will  be  attested  by 
subscribing  witnesses.  By  attestation  is  meant  that  the  tes- 
tator having  prepared  his  will,  shall  sign  it  in  the  presence  of 
some  witnesses,  or  shall  show  his  signature  to  some  witnesses 
and  declare  it  to  be  his  signature  and  that  the  instrument  to 
which  his  signature  is  appended  is  his  will,  and  request  the 
witnessess  to  sign  the  same  in  his  presence  as  attesting  wit- 
nesses. Persons  made  beneficiaries  under  the  will  are  not 
competent  as  attesting  witnesses,  except  they  are  heirs  who 
would  take  under  the  law  if  there  was  no  will. 

4.  Where  a  will  is  written  wholly  by  the  testator  it  is  said 
to  be  a  holographic  will,  and  in  some  jurisdictions  a  holo- 
graphic will  is  admitted  to  probate  without  the  usual  formality 
of  attestation.  A  nuncupative  will  is  a  will  not  reduced  to 
writing  by  the  testator,  but  one  whereby  the  testator  oraUy 
declares  the  disposition  of  his  property  in  the  presence  of  wit- 
nesses. These  wills  only  apply  to  personal  property.  In 
some  jurisdictions  the  validity  of  such  wills  is  wholly  denied, 
and  in  others  it  is  recognized  ouly  in  cases  of  small  estates. 

A  codicil  is  an  addition  made  by  a  testator  to  a  will  which 
he  has  already  signed  and  had  attested.  A  codicil  must  be 
signed  and  attested  in  the  same  manner  as  the  will. 

5.  A  will  once  executed  by  the  testator  remains  his  will  until 
he  evidences  some  intent  to  revoke  it.  This  may  be  done 
by  the  making  of  a  new  will,  or  it  may  be  done  by  his  treating 
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the  old  one  in  such  a  way  as  his  intention  to  revoke  it  becomes 
evident,  either  by  canceUing  it  or  destroying  it.  At  common 
law  the  marriage  of  a  feme  sole  reyoked  her  will,  but  the  mar- 
riage of  a  testator  without  birth  of  children  had  no  efleot,  bat 
this  has  been  variously  modified  by  statute  in  the  different 
States; 

6.  Another  form  of  disposition  of  personal  property  is  a 
gift  mortis  causa,  wherein  a  person  believing  himself  about 
to  die  gives  his  property  over  to  another  and  makes  some  de- 
livery of  the  same,  then  the  personal  property  so  given  becomes 
the  property  of  the  donee  provided  the  donor  dies. 

7.  In  conBtming  a  will  the  prevailing  rule  is  to  determine 
what  was  the  intent  of  the  testator.  To  effect  this  words  in 
the  will  may  be  supplied  or  interposed  or  eliminated,  providing 
the  testator's  intent  may  be  thus  effected.  A  will  speaks  only 
from  the  time  of  the  death  of  the  testator,  and  takes  effect  only 
from  that  time,  and  a  will  applies  only  as  to  property  held  and 
owned  by  the  testator  at  the  time  of  his  death. 

8.  Devises  or  legacies  are  special  gifts  made  in  the  will 
to  particular  persons,  a  devise  being  a  gift  of  real  estate,  a 
legacy  being  a  gift  of  personal  estate.  If  the  devisee  or  legatee 
die  before  the  testator,  then  the  devise  or  legacy  is  said  to 
lapse  and  the  property  thus  bequeathed  or  devised  goes  back 
into  the  general  body  of  the  estate.  Legacies  are  said  to  be 
specific  or  general,  according  to  their  character.  If  it  be  a 
gift  of  specific  articles,  then  it  is  said  to  be  a  specific  legacy 
because  the  gift  is  distinguishable  by  the  words  used  from  the 
balance  of  the  estate,  but  if  the  legacy  be  not  a  bequest  of  any 
particular  or  specific  thing,  as,  for  instance,  a  bequest  of  a 
number  of  things  out  of  a  larger  number  which  the  estate 
possesses,  then  it  is  a  general  bequest.  General  legacies  are 
held  to  abate  before  specific  legacies,  as,  for  example,  if  the 
testator  die  leaving  ten  horses  and  he  makes  a  specific  legacy 
of  five  of  those  horses  by  name  to  one  legatee,  and  the  general 
bequest  that  he  leaves  ten  horses  to  another  legatee,  then  the 
specific  legatee  will  receive  the  five  horses  given  to  him,  but 
the  general  legatee  merely  gets  the  balance  of  the  horses. 
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Another  class  of  legacies  is  known  as  demonstrattTe  legacies, 
which  partake  both  in  the  nature  of  general  and  specific 
legacies. 

9.  The  law  makes  provlBion  for  the  des<^nt  and  dis- 
tribution of  property  of  one  dying  in  case  he  leaTOS  no 
will.  The  usual  mode  of  descent  and  distribution  under  the 
law  is,  first,  to  the  children  or  their  descendants  in  equal 
shares ;  second,  if  there  be  no  children  or  their  descendants, 
then  to  the  father,  mother,  brothers  and  sisters  and  their  de- 
scendants in  equal  shares ;  third,  if  neither  of  the  two  first 
mentioned  classes  exist,  then  to  the  husband  or  wife,  and  if 
there  be  no  husband  or  wife,  then  to  the  grandfathers,  grand- 
mothers, uncles  and  aunts ;  fourth,  if  none  of  these  classes 
exist,  then  to  the  great-grandfathers,  great-grandmothers  and 
their  descendants,  in  equal  parts.  Where  property  descends 
and  is  distributed  by  law,  it  should  be  remembered  that  the 
personal  property  descends  and  is  distributed  according  to  the 
law  of  the  decedent's  domicile,  but  the  real  property  descends 
and  is  distributed  according  to  the  law  of  the  'Jurisdiction 
wherein  the  property  is.  In  determining  the  method  of  dis- 
tribution when  distribution  is  made  according  to  law,  it  will 
be  seen  that  the  property  first  descends  to  the  children  or 
their  descendants,  in  equal  shares.  If  all  of  his  children  are 
living  at  the  time  of  the  decedent's  death,  each  will  take  his 
share  per  capita  but  should  some  of  his  children  be  dead, 
leaving  descendants,  then  those  of  the  children  living  take  per 
capitay  and  the  children  of  those  dead  take  per  stirpes  or  by 
representation  the  share  which  their  deceased  parent  would 
have  taken. 

10.  It  will  be  observed  that  where  the  law  makes  provision 
for  descent  and  distribution,  the  husband  or  wife  is  an  heir  only 
in  the  cases  where  there  are  no  children,  nor  father,  mother, 
brothers  or  sisters  or  their  descendants,  and  this  is  for  the 
reason  that  the  law  has  made  other  provision  for  the  surviving 
husband  or  wife :  in  the  case  of  the  husband,  his  right  of 
curtesy;  in  the  case  of  the  wife,  her  right  of  dower,  and 
as  to  curtesy  and  dower  reference  is  made  in  the  discussion 
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of  these  subjeots  under  the  head  of  Real  Property.  If  there 
be  no  heirs  whatsoever,  the  property  of  the  decendent  will  ea- 
cheat  to  the  State. 

11.  The  administration  of  the  estate  of  a  deceased  person 
is  left  generally  to  coarts  which  are  termed  Probate  Courts, 
which  control  the  handling  of  the  estate  from  the  time  of  the 
death  of  the  decedent  until  it  be  distributed,  either  to  the  per- 
sons named  in  the  will,  or  to  those  made  heirs  by  the  law. 
For  the  purpose  of  administering  the  estate  during  this  period, 
two  classes  of  agents  are  provided,  first,  the  agent  may  be 
named  by  the  testator  in  his  will,  in  which  case  the  agent  is 
called  an  executor  if  he  be  a  man,  and  an  executrix  if  she  be 
a  woman.  If  no  person  is  named  in  the  will,or  the  decedent 
dies  intestate,  then  some  one  is  appointed  by  the  court  and  he 
is  called  an  administrator,  or,  if  she  be  a  woman,  an  admin- 
istratrix. During  the  period  of  administration  the  title  to 
all  the  personal  property  of  the  decedent  vests  in  the  executor 
or  administrator.  The  title  to  the  real  estate,  however,  will 
vest  immediately  in  the  persons  named  in  the  will  as  devisees, 
or  in  the  heirs,  unless  the  will  expressly  provides  that  the  ex- 
ecutors shall  take  charge  of  the  real  estate.  This  is  because 
the  real  estate  is  supposed  to  go  direct  to  the  devisees  or  heirs 
without  the  intervention  of  any  administration.  If,  however, 
the  personal  estate  of  the  decedent  be  insolvent,  then  the 
Probate  Court  may  direct  4.he  executor  or  administrator  to 
take  charge  of  the  real  estate  and  sell  the  same  to  pay^the 
debts  of  the  decedent. 

12.  Upon  tlie  deatli  of  the  person  leaving  property, 
the  law  aims  at  two  things*  first,  that  out  of  the  property 
so  left  the  debts  of  the  decedent  shall  be  paid,  and  after  they 
have  been  paid,  second,  the  balance  of  the  estate  shall  go 
under  the  will  or  under  the  law  to  the  legatees,  who  are  per- 
sons named  in  the  will  to  whom  personal  property  is 
bequeathed,  or  to  the  devisees,  who  are  persons  named  in  the 
will  to  whom  real  property  is  devised,  or  to  the  heirs  of  the 
deceased  in  case  no  will  is  made. 

18.  For  the  faithful  administration  of  the  estate  the  execu- 
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tor  or  administrator  is  usually  required  to  furnish 
bond.  Upon  doing  so  he  is  duly  qualified  to  take  charge  of 
the  estate,  and  it  becomes  his  duty  to  inventory  all  of  the 
property  of  the  estate  and  to  have  the  same  valued.  To  them 
are  presented  the  claims  of  various  creditors  of  the  deceased, 
these  claims  are  heard  by  the  court,  and  are  allowed  or  dis- 
allowed according  to  the  Justness  of  them,  and  if  allowed  are 
paid  by  the  administrator  or  executor  under  order  of  conrt. 
Certain  characters  of  claims  have  priority,  so  the  funeral 
expenses,  expenses  of  the  last  sickness,  wages  of  servants,  and 
taxes  are  to  be  paid  in  full  out  of  the  assets  of  the  estate  in 
priority  to  other  claims,  and  if  the  estate  be  insolvent,  these 
claims  do  not  abate  pro  rata  but  are  paid  in  full,  and  the  other 
claims  abate  pro  rata.  Claims  must  be  presented  within  a 
certain  time,  variously  fixed  by  the  law,  and  if  not  so  pre- 
ented  are  held  to  be  barred  under  a  special  statute  of  limita- 
tions. 
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EQUITY. 

NATURE    AND    CHABACTEB    OP    EQUITY 

JURISPRUDENCE. 

EQUITY,  in  its  tme  and  grennine  meanlngr,  is  the 
soul  and  spirit  of  all  law;  positive  law  is  constmedy 
and  rational  law  is  made  by  it.    (See.  I. ) 

Aristotle  has  defined  tbe  very  nature  of  equity  to  be^ 
the  correction  of  the  law  wherein  it  is  def ectiTC  by 
reason  of  its  uniTersality.     (Sec  3. ) 

Equity  Jarispradence  may  properly  be  said  to  be  that  por- 
tion of  remedial  justice  which  is  exdusiTely  adminis- 
tered by  a  court  of  equityf  as  is  contradistingaished  from 
that  portion  of  remedial  which  is  exclusively  administered  by  a 
court  of  common  law.     (Sec.  25.) 

In  the  most  general  sense  we  are  accustomed  to  call  that 
equity  wliich,  in  human  transactions,  is  founded  in  natural 
justice^  in  honesty  and  right,  and  which  property  arises  ex 
<Bquo  et  bono.  In  this  sense  it  answers  precisely  to  the  defini- 
tion of  justice,  or  natural  law,  as  given  by  Justinian  in  the 
Pandects.    (Sec.  1.) 

Taken  broadly  and  philosophically,  equity  means  to  do 
to  all  men  as  we  would  they  should  do  unto  us. 

This  is  natural  equity*  which,  being  derived  from  the 
principles  of  universal  truth  and  justice,  prescribes  piety  and 
reverence  towards  God,  the  maker  and  disposer  of  us  all, 
honesty  and  benevolence  to  one  another  —  by  doing  good  and 
eschewing  evil. 

It  is  clear  that  human  tribunals  cannot  cope  with  so  wide  a 
range  of  duties  as  natural  equity  comprehends.  Taken  in  a 
less  universal  sense,  equity  is  used  in  contradistinction  to  strict 
law.  This  is  moral  equity,  which  should  be  the  genius 
of  every  kind  of  human  jurisdiction,  since  it  expounds 
and  limits  the  language  of  the  positive  laws,  and  construes  them, 
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not  according  to  their  strict  letter,  but  rather  in  their  reasonable 
and  benignant  spirit. 

But  it  is  in  neither  of  these  senses  that  eqaity  is  to  be 
understood  as  the  substantial  Justice  which  is  expounded  by 
our  courts  of  chancery.  It  is  here  accepted  in  a  more  limited 
and  technical  sense,  and  may  be  called  manicipal  equityy 
and  described  as  the  system  of  supplemental  law  admin- 
istered in  chancery,  and  founded  upon  defined  rules, 
recorded  precedents,  and  established  principles  —  to 
which  it  closely  adheres. 

The  grand  characteristic  of  municipal  equity  is  displayed  in 
the  nature  and  extent  of  its  redress. 

The  essential  difference  between  law  and  equity 
principally  consists  in  the  different  modes  of  administering 
justice  in  each,  in  the  mode  of  ^groaf^  the  mode  of  Md2,  and 
the  mode  of  relief. 

The  system  of  our  courts  of  equity  is  a  labored,  con- 
nected system,  governed  by  established  rules,  and 
bound  down  by  precedents  from  which  they  do  not  depart, 
although  the  reason  of  some  of  them  may,  perhaps,  be  liable 
to  objection.  Sometimes  a  precedent  is  so  strictly  followed 
that  a  particular  Judgment  founded  upon  special  circumstances 
gives  rise  to  a  general  rule.     (Sec.  18. ) 

Courts  of  equity  adhere  as  closely  to  general  rules 
as  courts  of  law.  Each  expounds  its  rules  to  meet  new 
cases,  but  each  is  equally  reluctant  to  depart  from  them  upon 
slight  inconyenienoes  and  mischiefs. 

One  of  the  most  common  maxims  upon  which  a  court  of 
equity  daily  acts  is  that  equity  follows  the  law,  and  seeks 
out  and  guides  itself  by  the  analogies  of  the  law* 
(Sec.  19.) 

Courts  of  equity  decide  new  oases  as  they  arise  by  the 
principles  on  which  former  cases  have  been  decided, 
and  may  thus  illustrate  or  enlarge  the  operation  of  these 
principles.  But  the  principles  are  as  fixed  and  certain 
as  the  principles  on  which  the  courts  of  common  law 
proceed.     (Sec.  20.) 
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One  of  the  most  striking  and  distinctive  features  of  courts 
of  equity  is  that  they  can  adapt  their  decrees  to  all  the 
varieties  of  circamstances  which  may  arise,  and  adjust 
them  to  all  the  peculiar  rights  of  all  the  parties  in  interest ; 
whereas  courts  of  common  law  are  bound  down  to  a  fixed  and 
invariable  form  of  judgment  in  general  terms,  altogether  abso- 
lute, for  the  plaintiff  or  for  the  defendant. 

Courts  of  equity  can  administer  remedies  for  rightSy 
which  rights  courts  of  common  law  do  not  recognize 
at  all ;  or  if  they  do  recognize  them,  they  leave  them  wholly 
to  the  conscience  and  good-will  of  the  parties.  Thus,  what 
are  technically  called  trusts  —  that  is,  estates  vested  in 
persons  upon  particular  trusts  and  confidences,  are 
wholly  without  any  cognizance  at  the  common  law,  and  the 
abuses  of  such  trusts  and  confidences  are  beyond  the  reach  of 
any  legal  process.     (Sec.  29.) 

The  remedies  in  courts  of  equity  are  often  very  dif- 
ferent in  their  nature,  mode,  and  degree  from  those  of 
courts  of  common  law,  even  when  each  has  a  jurisdiction 
over  the  same  subject-matter.  Thus,  a  court  of  equity,  if  a 
contract  is  broken,  will  often  compel  the  party  specifically  to 
perform  the  contract;  whereas  courts  of  law  can  only  give 
damac;es  for  the  breach  of  it.  So,  courts  of  equity  will  in- 
terfere by  way  of  injunction  to  prevent  wrongs  ;  where- 
as courts  of  common  law  can  grant  redress  only  when 
thewronff  is  done.     (Sec.  80.) 

The  most  general,  if  not  the  most  precise,  description  of  a 
court  of  equity  is  that  it  has  Jurisdiction  in  cases  of  rights 
recognized  and  protected  by  the  municipal  Jurispru- 
denccy  when  a  plain,  adequate*  and  complete  remedy 
cannot  be  had  in  the  courts  of  common  law.  (Sec.  83.) 

The  remedy  must  be  plain ;  for,  if  it  be  doubtful  and 
obscure  at  law,  equity  will  assert  a  jurisdiction. 

It  must  be  adequate  ;  for,  if  at  law  it  falls  short  of  what 
the  party  is  entitled  to,  that  founds  a  jurisdiction  in  equity. 

It  must  be  complete ;  that  is  it  must  attain  the  full  end 
and  justice  of  the  case.    (Sec.  88.) 
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It  must  reach  the  whole  mischief,  and  secure  the  whole 
right  of  the  party  in  a  perfect  manner,  at  the  present  time  and 
in  fatare;  otherwise,  equity  will  interfere  and  give  relief. 
(Sec.  33.) 

The  juriBdiction  of  a  court  of  equity  is  therefore, 
sometimes  concurrent  with  the  Jurisdiction  of  a  court  of 
law ;  it  is  sometimes  excluslTC  of  it ;  and  it  is  sometimes 
auxiliary  to  it.     (Sec.  83.) 

Equity  Jurisdiction  is  distributable  into  three  sub- 
divisions, namely :  — 

(I.)  The  assistant,  being  auxiliary  to  the  common  law, 
and  under  which  range  matter  of  — 

1.  Discovery  for  the  promotion  of  substantive  justice  at 
common  law. 

2.  Preservation  of  testimony,  relating  to  a  question  at  law, 
from  persons  not  being  the  litigants. 

8.  Removal  of  improper  impediments,  and  prevention  of 
unconscientious  defenses  at  common  law. 

4.  Gitdng  effect  to,  and  relieving  from,  the  consequences  of 
common  law  judgments. 

(II.)  The  concurrent  with  the  common  law,  compre- 
hending — 

1.  The  remedial  correction  of  fraud. 

2.  The  prevention  of  fraud  by  injunction. 
8.  Accident. 

4.  Mistake. 

5.  Account. 

6.  Dower. 

7.  Interpleader. 

8.  The  delivery  up  of  documents  and  specific  chattels. 

9.  The  specific  performance  of  agreements. 
(III.)  The  exclusive,  relating  to  — 

1.  Trusts. 

2.  Infancy. 

8.  The  equitable  rights  of  wives. 
4.  Legal  and  equitable  mortgages. 
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5.  The  asBignment  of  choses  in  action. 

6.  Partition. 

7.  The  appointment  of  receivers. 

8.  Charities  and  public  trusts. 

Equity  claims  an  exclusive  Jurlsdlotlon  In  all  matters 
of  trust  and  confidencey  and  wherever,  upon  the  principles 
of  universal  justice  the  interference  of  a  court  of  judicature  is 
necessary  to  prevent  a  wrong,  and  the  positive  law  is  silent. 

ORIGIN  AND  HISTORY. 

The  present  equitable  jurisdiction  of  the  courts  of 
chancery  seems  to  have  grown  up,  like  most  of  the  other  in- 
stitutions of  the  English  common  law,  from  the  exigencies  of 
the  times  and  of  judicial  administration.     (Sees.  41-50.) 

Its  date  may  reach  back  dimly  into  the  earliest 
times,  immediately  succeeding  the  Nor  an  conquest ;  but 
the  well-defined  development  of  the  distinct  exercise  of  equit* 
able  jurisdiction,  for  the  most  part  dates  from  the  time  of 
Edward  I. ;  and  its  character  is  but  crude  and  imperfect  until 
the  time  of  Sir  Thomas  More  and  Cardinal  Wolsey,  under 
Henry  VIII. 

Lord  Nottingham  laid  the  foundation  of  modem  equity 
jurifiprudencey  and  Lord  Hardwicke  measurably  matured  its 
several  departments. 

In  thifi  country  equity  jurisprudence  has  grown  up  chiefly 
since  the  formation  of  our  national  government.  Both  in  the 
national  and  state  courts  it  follows  the  model  of  the  Eng- 
lish court  of  chancery^  except  in  some  of  the  states* 
and  in  the  national  tribunals  It  is  administered  by  the 
common  law  courts.  In  some  of  the  states  the  equity 
jurisdiction  is  very  imperfect,  and  in  some  it  is  scarcely  known. 
(Sees.  54-58.) 

The  office  and  name  of  chancellor  was  known  to  the 
courts  of  the  Roman  emperors,  where  it  originally  seems  to 
have  signified  a  chief  scribe,  or  secretary,  who  was  afterwards 
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invested  with  several  Jadicial  powers,  and  a  general  snperin- 
tendency  over  the  rest  of  the  officers  of  the  prince. 

The  equity  Inrlsdlctioii  at  present  exercised  in  this 
country  is  founded  upon,  co-extensive  with,  and,  in  most  re- 
spects, conformable  to,  that  of  England.  It  approaches 
nearer  to  the  latter  than  the  Jurisdiction  exercised  by  the 
courts  of  common  law  in  America  approaches  to  the  common 
law  as  administered  in  England.  The  common  law  was  not, 
in  many  particulars,  applicable  to  the  situation  of  our  country 
when  it  was  first  introduced.     (Sec.  57.) 

In  some  of  the  states  of  the  Union  distinct  courts  at 
equity  are  established ;  in  others  the  powers  are  exercised 
concurrently  with  the  common  law  Jurisdiction,  by  the  same 
tribunal  being  at  once  a  court  of  law  and  a  court  of  equity. 
In  otherSy  again,  no  general  equity  powers  exist ;  but  a 
few  specified  heads  of  equity  Jurisprudence  are  confided  to  the 
ordinary  courts  of  law,  and  constitute  a  limited  statutable 
Jurisdiction.    (Sec.  58. ) 

But  the  genercU  features  and  leading  principles  of  the  law  of 
equity  are  essentially  alike  in  all  t?^e  States^  and  in  ail  civilized 
countries. 

GENERAL  VIEW  AND  MAXIMS. 

Courts  of  equity  are  established  to  detect  latent 
frauds  and  concealments^  which  the  process  of  the 
courts  of  law  is  not  adapted  to  reach;  to  enforce  the 
execution  of  such  matters  of  trust  and  confidence  as  are  bind- 
ing in  conscience,  though  not  cognizable  in  a  court  of  law ;  to 
deliver  from  such  dangers  as  are  owing  to  misfortune 
or  oversight ;  and  to  give  a  more  specific  relief,  and  more 
adapted  to  the  circumstances  of  the  case,  than  can  always  be 
obtained  by  the  generality  of  the  rules  of  the  positive  or  com- 
mon law.     (Sec.  59.) 

Although  fraud,  accident,  and  trust  are  proper  objects  of 
courts  of  equity,  it  is  by  no  means  true  that  they  are  exclu- 
sively cognizable  therein.  On  the  contrary,  fraud  is»  in 
many  caseSf  cognizable  in  a  court  of  law. 
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Many  cases  of  accident  are  remediable  at  law,  such  as 
losses  of  deeds,  mistakes  in  accounts  and  receipts,  impossibili- 
ties in  the  strict  performance  of  conditions,  and  other  like 
cases.     (Sec.  60.) 

Trusts,  though  in  general  cf  a  peculiar  and  exclusive  juris- 
diction in  equity,  are  sometimes  cognizable  at  law ;  as, 
for  instance,  eases  of  bailments,  and  that  larger  class  of  cases 
where  the  action  for  money  had  and  received  for  another's  use 
is  maintained  ex  cequo  et  bono,  ^ 

Oases  of  trusts  may  exist  in  which  the  parties  must 
abide  by  their  own  false  confidence  in  others,  without 
any  aid  from  courts  of  justice.     (Sec.  61.) 

Thus,  as  in  cases^of  illegal  contracts,  or  those  in  which  one 
party  has  placed  property  in  the  hands  of  another  for  illegal 
purposes,  as  for  smuggling,  if  the  latter  refuses  to  account  for 
the  proceeds,  and  fraudulently  or  unjustly  withholds  them,  the 
former  must  abide  by  his  loss,  for,  in  pari  delicto  melior  est 
conditio  possidentiSy  et  defendentis^  is  a  maxim  of  public  policy 
equally  respected  in  courts  of  law  and  courts  of  equity. 

It  is  a  common  maxim  that  equity  follows  the  law, 
equitae  sequitur  legem.  This  maxim  is  susceptible  of 
various  interpretations.  It  may  mean  that  equity  adopts 
and  follows  the  rules  of  law  in  all  cases  to  which  those  rules 
may,  in  terms,  be  applicable,  or  it  may  mean  that  equity,  in 
dealing  with  oases  of  an  equitable  nature,  adopts  and  follows 
the  analogies  furnished  by  the  rules  of  law.     (Sec.  64.) 

The  maxim  is  true  in  both  of  these  senses,  as  applied 
to  different  cases  and  different  circumstances. 

When  a  rule,  either  of  the  common  or  the  statute 
law,  is  direct,  and  governs  the  case  with  all  its  circumstances, 
or  the  particular  point,  a  court  of  equity  is  as  much  bound  by 
it  as  a  court  of  law,  and  can  as  little  justify  a  departure 
from  it. 

If  the  law  commands  or  prohibits  a  thing  to  be  done, 
equity  cannot  enjoin  the  contrary,  or  dispense  with  the 
obligation. 

In  many  cases  equity  acts  by  analogy  to  the  rules  of  law  in 
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relation  to  eqaitable  titles  and  estates.  Thns,  although  the 
statutes  of  limitation  are  in  their  term  applieahle  to 
oonrts  of  law  onlyf  yet  equity,  by  analogy,  acts  upon 
them,  and  refuses  relief  under  like  circumstances. 

Equity  always  discountenances  laches,  and  holds  that 
laches  is  presumable  in  cases  where  it  is  positively  declared  at 
law. 

In  general,  in  courts  of  equity  the  same  construction  and 
effect  are  given  to  perfect  or  execute  trust  estates  as  are  given 
by  courts  of  law  to  legal  estates.  The  Incidents,  properties, 
and  consequences  of  the  estates  ate  the  same. 

In  short,  the  maxim  that  equity  follows  the  law  is  a 
maxim  liable  to  many  exceptions,  and  it^cannot  be  gener- 
ally afilrmed  that,  when  there  is  no  remedy  at  law  in  the  given 
case,  there  is  none  in  equity;  or,  on  the  other  hand,  that 
equity,  in  the  administration  of  its  own  principles,  is  utterly 
regardless  of  the  rules  of  law. 

Another  maxim  is  that  where  there  is  equal  equity  the 
law  must  prevail. 

In  such  a  case  the  defendant  has  an  equal  claim  to  the  pro- 
tection of  a  court  of  equity  for  his  tide  as  the  plaintiff  has  to 
the  assistance  of  the  court  to  assert  his  tiUe,  and  then  the 
court  will  not  interpose  on  either  side — the  equities  being 
equal  between  persons  who  have  been  equally  innocent  and 
equally  diligent. 

A  maxim  of  no  small  extent  is  that  he  who  seeks  equi^ 
must  do  equity. 

This  maxim  principally  applies  to  the  party  who  is  seeking 
relief  in  the  character  of  a  plaintiff  in  the  court. 

Another  maxim  of  general  use  is  that  equality  is  equity ; 
or,  as  it  is  sometimes  expressed,  equity  delighteth  in  equality. 

It  is  variously  applied,  as,  for  example,  to  oases  of  contri- 
bution between  co-contractors,  sureties,  and  others. 

Bquity  looks  upon  that  as  done  which  ought  to  have 
been  done,  is  another  maxim  in  use  in  our  courts  of  equity. 
(Sec.  64g.) 

The  true  meaning  of  this  maxim  is  that  equity  will 
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treat  the  subject-matter,  as  to  collateral  consequences  and  in- 
cidents, in  the  same  mann^  as  if  the  final  acts  contemplated 
by  the  parties  had  been  executed  exactly  as  they  ought 
to  have  been — not  as  the  parties  might  have  executed 
them. 

The  most  common  cases  of  the  application  of  the  rule  are 
under  agreements. 

All  agreements  are  considered  as  performed  which  are  made 
for  a  valuable  consideration  in  favor  of  persons  entitled  to 
insist  upon  their  performance.  They  are  to  be  considered 
as  done  at  the  time  when,  according  to  the  tenor  thereof, 
they  ought  to  have  been  performed. 

As  to  the  jurisdiction  of  courts  of  equity,  one  rule  is, 
that  originally  the  jurisdiction  has  properly  attached  in  equity 
in  any  case,  on  account  of  the  supposed  defect  of  remedy  at 
law,  that  jurisdiction  is  not  changed  or  obliterated  hj  the 
courts  of  law  now  entertainiDg  jurisdiction  in  such  cases  when 
they  formerly  rejected  it.     (Sec.  64i.) 

The  jurisdiction  of  equity,  like  that  of  law,  must  be  of  a 
permanent  and  fixed  character.  There  can  be  no 
ebb  or  flow  of  jurisdiction  dependent  upon  external 
changres.  Being  once  vested  legitimately  in  the  court,  it 
must  remain  there  until  the  legislature  shall  abolish  or  limit  it. 

The  jurisdiction  having  once  rightfully  attached,  it 
shall  be  made  effectual  for  the  purposes  of  complete 
relief.     (Sec.  64k. ) 

The  court  having  acquired  cognizance  of  the  suit  for  the 
purposes  of  discovery,  will  entertain  it  for  the  purpose  of  relief 
in  most  cases  of  fraud,  account,  accident,  and  mistake.  The 
ground  is  stated  to  be  the  propriety  of  preventing  a  multi- 
plicity of  suits. 

Where  the  jurisdiction  once  attaches  for  discovery, 
and  the  discovery  is  actually  obtained,  the  court  will  fur- 
ther entertain  the  bill  for  relief  if  the  plaintiff  prays 
it.  But  this  rule  is  not  to  be  deemed  of  universal  application, 
for  it  is  laid  down  in  some  of  our  courts  that  under  some  cir- 
cumstances, where  the  verdict  of  a  jury  is  necessary  to  ascer- 
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tain  the  extent  of  the  relief ,  the  plaintiff  should  be  left  to  his 
action  at  law  after  the  disoovery  is  obtained.     (Sec.  71.) 

JURISDICTION  IN  CASES  OF  ACCIDENT. 

The  ooncarrent  jurisdiction  of  equity  has  its  true  origin 
in  one  of  two  sources :  either  the  courts  of  law,  although 
they  have  general  Jurisdiction  in  the  matter,  cannot  give 
adequate,  specific,  and  perfect  relief;  or,  under  the  actual 
circumstances  of  the  case,  they  cannot  give  any  relief  at  all. 
(Sec.  76.) 

The  jorisdiction  of  the  court  arising  from  accident, 
in  the  general  sense^  is  a  very  old  head  in  equity,  and 
probably  coeval  with  its  existence.     (Sec.  79.) 

But  the  term  accident  is  here  intended  —  not  merely  in- 
evitable casualty,  or  the  act  of  Providence,  or  irresistible 
force,  but  such  unforeseen  events,  misf ortunes*  losses, 
acts  or  omissions,  as  are  not  the  result  of  any  negli- 
gence or  misconduct  in  the  party. 

It  is  not  every  case  of  accident  which  will  justify  the 
interposition  of  a  court  of  equity.  The  jurisdiction  being  con- 
current, will  be  maintained  only :  first,  when  a  court  of  law  can« 
not  grant  suitable  relief ;  and  secondly,  when  the  party  has  a 
conscientious  title  to  relief.  Both  grounds  must  concur  in  the 
given  case ;  otherwise  equity  is  bound  to  withhold  its  aid. 

In  cases  of  the  loss  of  sealed  instruments,  equity  will 
entertain  a  suit  for  relief  as  well  as  for  discovery  upon  the 
party  making  an  affidavit  of  the  loss  of  the  instrument,  and 
offering  indemnity.     (Sec.  83.) 

Courts  of  equity  often  interfere  where  the  party,  from  long 
possession  or  exercise  of  a  right  over  property,  may 
fairly  be  presumed  to  have  had  a  legral  title  to  it,  and  yet  has 
lost  the  legal  evidence  of  it,  or  is  now  unable  to  produce  it. 
(Sec.  87.) 

It  may  be  stated  generally  that  where  an  inequitable  loss 
or  injury  will  otherwise  fall  upon  a  party  from  circumstances 
beyond  his  own  control,  or  from  his  own  acts  done  in  entire 
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good  faith,  and  in  the  performance  of  a  supposed  duty  with- 
out negligence,  courts  of  equity  will  interfere  to  grant  him 
relief.     (Sec.  89.) 

Courts  of  equity  will  also  interfere  and  grant  relief  where 
there  has  been  by  accident  a  confusion  of  the  boundaries 
between  two  estates.     (Sec.  99a.) 

There  are  cases  of  accident  in  which  no  relief  will 
be  granted  in  courts  of  equity.  Thus,  in  matters  of  positive 
contract  (for  it  is  different  in  obligations  or  duties  created  by 
law)  it  is  no  ground  for  the  interference  of  equity  that  the  party 
has  been  prevented  from  fulfilling  them  by  accident,  or  that 
he  has  been  in  no  default,  or  that  he  has  been  prevented  by 
accident  from  deriving  the  full  benefit  of  the  contract  on  his 
own  side.     (Sec.  99b.) 

The  reason  is  that  he  might  have  provided  for  such 
contingencies  by  his  contract  if  he  had  so  chosen,  and  the 
law  will  presume  an  intentional  general  liability  where  he  has 
made  no  exception. 

Equity  will  not  afford  relief  to  a  party  upon  the  ground  of 
accident  where  the  accident  has  arisen  from  his  own 
gross  negligence  or  fault,  for  in  such  case  the  party  has 
no  claim  to  come  into  a  court  of  justice  to  ask  to  be  savied 
from  his  own  culpable  misconduct.     (Sec.  105.) 

No  relief  will  be  granted  on  account  of  acddent  Where  the 
other  party  stands  upon  an  equal  equity^  and  is  entitled 
to  equal  protection.     (Sec.  106.) 

Upon  a  general  survey  of  the  grounds  of  equitable 
Jurisdiction  in  cases  of  accident,  it  will  be  found  that 
they  resolve  themselves  into  the  following:  that  the  party 
seeking  relief  has  a  clear  right  which  cannot  otherwise  be 
enforced  in  a  suitable  manner ;  or  that  he  will  be  subjected 
to  an  unjustifiable  loss  without  any  blame  or  misconduct 
on  his  own  part ;  or  that  he  has  a  superior  equity  to  the 
party  from  whom  he  seeks  the  relief.     (Sec.  109.) 
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MISTAKE. 

We  may  next  consider  the  Jurisdiction  of  equity  as 
founded  on  the  ground  of  mistake. 

This  is  sometimes  tlie  result  of  accident  in  its  large  sense ; 
bnty  as  contradistingaished  from  it,  it  is  some  unintentional 
act,  or  omission,  or  error,  arising  from  ignorance,  sur- 
prise, imposition,  or  misplaced  confidence.    (Sec.  110.) 

Mistakes  are  ordinarily  divided  Into  two  sorts:  mis- 
takes in  matter  of  law  and  mistakes  in  matter  of  fact. 

As  to  mistakes  in  matter  of  law.  —  It  is  a  well  known 
maxim  that  ignorance  of  law  will  not  furnish  an  excuse 
for  any  person,  either  for  a  breach  or  for  an  omission  of 
duty;  ignorantia  legia  neminum  excusat^  and  this  maxim  is 
equally  as  much  respected  in  equity  as  in  law.    (Sec.  111.) 

It  probably  belongs  to  some  of  the  earliest  rudiments  of 
English  Jurisprudence,  and  is  certainly  so  old  as  to  have  been 
long  laid  up  among  its  settled  elements. 

If,  upon  the  mere  ground  of  ignorance  of  the  law, 
men  were  admitted  to  overhaul  or  extinguish  their 
most  solemn  contracts,  and  especially  those  which  have 
been  executed  by  a  complete  performance  there  would  be  much 
embarrassing  litigation  in  all  judicial  tribunals,  and  no  small 
danger  of  injustice  from  the  nature  and  difficulty  of  the  proper 
proofs. 

The  prescription  is  that  every  person  is  acquainted 
with  his  own  rights,  provided  he  has  had  a  reasonable  op- 
portunity to  know  them.  And  nothing  can  be  more  liable  to 
abuse  than  to  permit  a  person  to  reclaim  his  property  upon 
the  mere  pretense  that  at  the  time  of  parting  with  it  he  was 
ignorant  of  the  law  acting  on  his  title. 

It  is  accordingly  laid  down  as  a  general  proposition 
that  in  courts  of  equity  ignorance  of  the  law  shall  not 
affect  agrreements  nor  excuse  from  the  legal  con« 
sequences  of  particular  acts. 

Equity  may  compel  parties  to  execute  their  agreements, 
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but  it  has  no  authority  to  make  agrreements  for  them 
or  to  substitute  one  for  another.    (Sec.  115.) 

The  sreneral  rule  is  that  a  mistake  of  the  law  is  not  a 
ground  for  reforming;  a  deed,  founded  on  sach  a  mistake. 
(Sec.  116.) 

Coarts  of  equity  will  not  grant  relief  sought  upon  the  sole 
ground  of  mistake  of  law ;  and  whatever  exceptions  there 
may  be  to  this  rule,  they  are  not  only  few  in  number,  but  they 
will  be  found  to  have  something  peculiar  in  their  character. 
(Sec.  116.) 

In  contemplation  of  law^  all  its  rules  and  principles 
are  deemed  certain,  although  they  have  not  as  yet  been 
recognized  by  public  adjudications.  This  doctrine  proceeds 
i^n  the  theoretical  ground  that  id  eertum  esty  quod  certum 
reddi  potest;  and  that  decisions  do  not  make  the  law,  but 
only  promulgate  it.    (Sec.  126.) 

There  is  ground  for  a  distinction  between  cases  where  a 
party  acts  or  agrees  in  ignorance  of  any  title  in  him,  or 
upon  the  supposition  of  a  clear  title  in  another,  and  oases 
where  there  is  a  doubt  in  controversy,  or  litigation  be- 
tween the  parties  as  to  their  respective  rights.  In  the  former 
cases  the  party  seems  to  labor,  in  some  sort,  under  a  mistake 
of  fact  as  well  as  of  law.  He  supposes,  as  a  matter  of 
fact,  that  he  has  no  title  to  the  property.  He  does  not 
intend  to  surrender  or  release  his  title,  but  the  act  or  agreement 
proceeds  upon  the  supposition  that  he  has  none.     (Sec.  180.) 

But  the  distinction  between  mistakes  of  law  and  of 
fact,  so  far  as  equitable  relief  is  concerned,  is  one  of  policy 
rather  than  of  principle. 

As  to  compromises,  it  is  said  if  they  are  otherwise  unob- 
jectionable they  will  be  binding,  and  the  right  will  not 
prevail  against  the  agreement  of  the  parties;  for  the 
right  must  always  be  on  one  side  or  other,  and  there  would 
be  an  end  of  compromises  if  they  might  be  overthrown  upon 
any  subsequent  ascertainment  of  rights  contrary  thereto. 
(Sec.  131.) 

Where  compromises  are  fairly  entered  into^   where 
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the  uncertainty  rests  npon  a  doubt  of  f  aoty  or  a  doubt  in 
poiut  of  laWf  if  both  parties  are  in  the  same  ignorance,  the 
compromise  is  equally  binding,  and  cannot  be  affected  by  any 
subsequent  inyestigation  and  result.  But  If  the  partlea 
are  not  mutually  ignorant^  the  case  admits  of  a  very  dif- 
ferent consideration,  whether  the  ignorance  be  of  a  matter 
of  fact  or  of  law. 

Cases  of  surprise  mixed  up  with  a  mistake  of  law, 
stand  upon  a  ground  peculiar  to  themselves,  and  independent 
of  the  general  doctrine.  In  such  cases  the  agreements  or  acts 
are  unadvised  and  improvident,  and  without  deliberation,  and 
are  held  invalid  upon  the  common  principle,  adopted  by 
courts  of  equity,  to  protect  those  who  are  unable  to  protect 
themselves,  and  of  whom  an  undue  advantage  is  taken. 
(Sec.  184.) 

Contracts  made  in  mutual  error^  under  circumstances 
material  to  their  character  and  consequences,  seem  upon  gen- 
eral principles,  invalid. 

There  are  few  contradictions  of,  or  exceptions  to,  the  gen- 
eral rule  that  ignorance  of  the  law^  with  a  full  knowl- 
edge of  the  facts,  famishes  no  ground  to  rescind  agree- 
ments, or  to  set  aside  solemn  acts  of  the  parties.  Ignorance 
of  the  law  will  not  avail;  innocent  mistalpe  of  fact  wilL 
(Sec.  187.) 

The  general  rule  governing  courts  of  equity  upon  this 
subject  should  be  to  deny  relief  sought  upon  the  mere  ground 
of  ignorance  or  mistake  of  law;  and  that  the  exceptions 
allowed  must  be  of  marked  character,  both  in  regard  to  proof 
and  the  degree  of  injustice  consequent  upon  a  denial  of  relief. 
(Sec.  Id8b.) 

In  relation  to  contracts  it  must  always  be  assumed  in 
regard  to  both  of  these  classes  of  mistakes,  that  the  parties 
impliedly  stipulate  that  they  will,  each  for  himself,  run  his  own 
risk.  That  is  the  implied  condition  of  all  oontracts. 
And  the  parties  cannot  properly  ask  to  be  relieved  from  any 
merely  incidental  hardship  resulting  from  being  under  mls- 
take,  either  as  to  the  true  state  of  the  facts  or  of  the 
law.    (Sec.  188h.) 
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But  where  the  mistake  is  of  so  f  aDdamental  a  character  that 
the  minds  of  the  parties  have  never  in  fact  met,  or 
where  an  unconscionable  advantagre  has  been  s^^dned 
by  mere  mistake  or  misapprehension,  and  there  was  no  gross 
negligence  on  the  part  of  the  plaintiff,  either  in  falling  into 
the  error,  or  in  not  sooner  claiming  redress,  and  no  inter- 
vening  rights  haTC  accn^ed^  and  the  parties  may  still  be 
placed  in  skitu  quo^  equity  will  interfere,  in  its  discretion,  in 
order  to  prevent  intolerable  injustice*    (Sec.  188i.) 

It  must  appear  that  the  contract  is  different  from  the 
understanding  of  both  parties  to  Justify  the  court  in  reform- 
ingit. 

As  to  mistake  of  fact,  the  greneral  rule  is  than  an  act 
done,  or  contract  made,  nnder  a  mistake  or  ignorance  of  a 
material  fact,  is  voidable  and  relievable  in  equity.     (Sec.  140.) 

The  ground  of  this  distinction  between  ignorance 
of  law  and  ignorance  of  fact  seems  to  be  that,  as  every  man 
of  reasonable  understanding  is  presumed  to  know  the  law,  and 
to  act  upon  the  rights  which  it  confers  or  supports  when  he 
knows  all  the  facts,  it  is  culpable  negligence  in  him  to  do  an 
act,  or  to  make  a  contract,  and  then  to  set  up  his  ignorance 
of  law  as  his  defense. 

The  rule  applies  not  only  to  oases  where  there  has  been  a 
studied  suppression  or  concealment  of  the  facts  by  the 
other  side,  which  would  amount  to  a  fraud,  but  also  to  many 
cases  of  innocent  ignorance  and  mistake  on  both  sides. 

The  fact  must  he  material  to  the  act  or  contract — 
that  is,  must  be  essential  to  its  character,  and  an  efficient 
cause  of  its  concoction.  For  though  there  may  be  an  acci- 
dental ignorance  or  mistake  of  f act,  yet,  if  the  act  or  contract 
is  not  materially  affected  by  it,  the  party  claiming  relief  will 
be  denied  it.     (Sec.  141.) 

It  is  not  sufficient  in  all  cases  to  give  the  party  relief 
tiiat  the  fact  is  material ;  but  it  must  be  such  as  he  could 
not  by  reasonable  diligence  get  knowledge  of  when  he  was  put 
upon  inquiry.     (Sec.  146.) 

For  if  by  such  reasonable  diligence  he  could  have  obtained 
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knowledge  of  the  fact,  equity  will  not  relieve  him,  since  that 
woald  be  to  enoonnge  culpable  negligence.  BqnityglTes 
relief  to  the  Tlgilant,  and  not  to  the  negligent. 

There  must  always  he  shown  either  the  mistalEe  of  both 
parties,  or  the  mistake  of  one,  with  the  fraadulent  conceal- 
ment of  the  other,  to  justify  a  coort  of  eqnity  in  reforming  a 
contract.    (Sec.  147.) 

It  is  essential,  in  order  to  set  aside  such  a  transaction,  not 
only  that  an  advantage  should  be  taken,  but  it  mnst  arise 
from  some  obligation  in  the  party  to  make  the  discoT- 
ery — not  from  an  obligation  in  point  of  morals  only,  but  of 
legal  duty.  In  such  a  case  the  court  will  not  correct  the  con- 
tract merely  because  a  man  of  nice  morals  and  honor  would 
not  have  entered  into  it.  It  must  fall  within  some  defini- 
tion of  fraud  or  surprise.  (Sec.  148.) 

The  policy  of  equity  is  to  administer  relief  to  the  vigil- 
ant, and  to  put  all  parties  upon  the  exercise  of  a  search- 
ing diligence.  Where  confidence  is  reposed,  or  the  party 
is  intentionally  misled,  relief  may  be  granted;  but  in 
such  a  case  there  is  the  ingredient  of  what  the  law  deems  a 
fraud.     (Sec.  148.) 

Where  the  means  of  information  are  open  to  hoth 
parties,  and  where  each  is  presumed  to  exercise  his  own 
skill,  diligence,  and  judgment  in  regard  to  all  extrinsic  cir- 
cumstances, a  like  principle  applies.     (Sec.  149.) 

Also  where  the  fact  is  equally  unknown  to  both 
parties,  or  where  the  fact  is  doubtful  from  its  own  nature ;  in 
every  such  case,  if  the  parties  have  acted  with  entire  good 
faith,  a  court  of  equity  will  not  interpose,  for  in  such  cases  the 
equity  is  deemed  equal  between  the  parties,  and,  when  it  is  so, 
a  court  of  equity  is  passive.     (Sec.  150.) 

Equity  has  jurisdiction  to  relieve  in  respect  of  a  plain  mis- 
take in  contracts  in  writing,  as  well  as  against  frauds  in  con- 
tracts; so  that,  if  reduced  into  writing  contrary  to  the 
intent  of  the  parties,  on  proper  proof  that  would  be  recti- 
fied.    (Sec.  153.) 

Courts  of  equity  have  not  hesitated  to  entertain  Jnrisdic- 
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tion  to  reform  all  contracts  where  a  fraudulent  Buppres- 
sion,  or  omission  or  insertion  of  a  material  stipulation  exists, 
notwithstanding,  to  some  extent,  it  breaks  in  upon  the  uni- 
formity of  the  rule  as  to  the  exclusion  of  parol  evidence 
to  Tary  or  control  contracts.     (Sec.  154.) 

Where  there  has  been  an  innocent  .omission  or  in- 
sertion of  a  material  stipulation,  contrary  to  the  intention  qf 
both  parties,  and  under  a  mutual  mistake,  equity  will  relieve. 
(Sec.  15ft.) 

We  must  treat  the  cases  in  which  equity  affords  relief  and 
allows  parol  evidence  to  vary  and  reform  written  con- 
tracts and  instruments  upon  the  ground  of  accident  and 
mistake,  as  properly  forming,  like  cases  of  fraud,  exceptions 
to  the  general  rule  which  excludes  parol  evidence,  and  as 
standing  upon  the  same  policy  as  the  rule  itself.    (Sec.  156.) 

Belief  will  be  granted  in  cases  of  written  instruments  only 
where  there  is  a  plain  mistake,  clearly  made  out  by  sat- 
isfactory proofs.    (Sec.  157.) 

A  court  of  equity  is  not*  like  a  court  of  law, 
bound  to  enforce  a  written  contract ;  but  it  may  exercise 
its  discretion  when  a  specific  performance  is  sought,  and  may 
leave  the  party  to  his  remedy  at  law.    (See.  161.) 

Equity  may  reform  a  written  agreement,  and  direct  the 
specific  performance  of  it  when  so  reformed. 

Relief  will  be  granted  in  equity  in  cases  of  mistake  in 
written  contracts,  not  only  when  the  fact  of  the  mistake  is  ex- 
pressly established,  but  also  when  it  is  fairly  implied  from 
the  nature  of  the  transaction.     (Sec.  162.) 

The  courts  of  equity  will  not  rectify  a  voluntary  deed 
unless  all  the  parties  consent.  If  any  object,  the  deed  must 
take  its  chances  as  it  stands.     (Sec.  164e.) 

In  all  cases  of  mistakes  in  written  instrumentSy  equity 
will  interfere  only  as  between  the  original  parties,  or 
those  claiming  under  them  in  privity^  such  as  personal 
representatives,  heirs,  devisees,  legatees,  assignees,  voluntary 
grantees,  or  judgment  creditors  or  purchasers  from  them  with 
notice  of  the  facts.    (Sec.  165.) 

27 
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As  against  bona  fide  purchasers  for  a  valuable  consid- 
eration without  notice,  courts  of  equity  will  grant  no  relief, 
because  they  have  at  least  an  equal  equity  to  the  protection  of 
the  court. 

Belief  will  be  granted  in  cases  of  mistake  in  written  instaru- 
ments  to  prevent  manifest  injustice  and  wrong,  and  to  suppress 
fraud ;  it  will  also  he  granted  to  supply  defects  where, 
by  mistake,  the  parties  have  omitted  any  acts  or  circumstances 
necessary  to  give  due  validity  and  effect  to  written  instru- 
ments.   (Sec.  166.) 

The  same  principle  applies  to  cases  where  an  instrument 
has  been  delivered  up^  or  cancelled,  under  a  mistake 
of  the  party,  and  in  ignorance  of  the  facts  material  to  the 
rights  derived  under  it.    (Sec.  167.) 

In  all  cases  of  relief  by  aiding  and  correcting  defects  or 
mistakes  in  the  execution  of  instruments  and  powers,  the 
party  asking  relief  must  stand  upon  some  equity  superior 
to  that  of  the  party  against  whom  he  asks  it.    (Sec.  176.) 

In  regard  to  mistakes  in  wills,  it  is  said  that  courts  of 
equity  have  jurisdiction  to  correct  them  when  they  are  ap- 
parent upon  the  face  of  the  will,  or  may  be  made  out  by  a  due 
construction  of  its  terms,  for  in  the  cases  of  wills  the  inten- 
tion will  prevail  over  the  words.     (Sec.  179.) 

ACTUAL  OB  POSITIVE  FRAUD. 

,  It  may  he  laid  down  as  a  general  rule,  subject  to  but 
few  exceptions,  that  courts  of  equity  exercise  a  general 
Jurisdiction  in  cases  of  frauds  sometimes  concurrent  with, 
and  sometimes  conclusive  of,  other  courts.     (Sec.  184.) 

In  a  gieat  variety  of  cases  fraud  is  remediable,  and  effect- 
ually remediable,  at  law. 

It  is  not  easy  to  give  a  definition  of  fraud  in  the  ex- 
tensive signification  in  which  that  term  is  used  in  courts  of 
equity;  and  it  has  been  said  that  these  courts  have,  very 
wisely,  never  laid  down  as  a  general  proposition  what 
shall  constitute  fraud,  or  any  general  rule  beyond  which 
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they  will  not  go  upon  the  ground  of  fraud,  lest  other  means  of 
avoiding  the  equity  of  the  courts  should  be  found  out.  (Sec. 
186.) 

Fothier  says  that  the  term  fraud  is  applied  to  every  artifice 
made  use  of  by  one  person  for  the  purpose  of  deceiving 
another. 

Labeo  defines /rated  to  be  any  cunning  deception,  or  artifice, 
used  to  circumvent,  cheat,  or  deceive  another.     (Sec.  186.) 

Frauds  in  the  sense  of  a  court  of  equity,  properly  IneludeB 
all  acts,  omissions^  and  concealments  which  Involye  a 
breach  of  legal  or  equitable  duty»  tmst^  or  confideneey 
Justly  reposed,  and  are  Injurious  to  another^  or  by 
which  an  undue  and  unconscientious  advantage  Is 
taken  of  another.    (Sec.  187.) 

It  is  equally  a  rule  in  courts  of  law  and  courts  of  equity  that 
fraud  Is  to  be  presumed,  but  It  must  be  established  by 
proofs,    (Sec.  190.) 

Bquity  will  grant  relief  upon  the  ground  of  fraud,  estab- 
lished by  presumptive  evidence,  which  evidence  courts  of 
law  would  not  always  deem  sufficient  proof  to  justify  a  verdict 
at  law. 

One  of  the  largest  classes  of  cases  in  which  courts  of  equity 
are  accustomed  to  grant  relief  is  where  there  has  been  a  mis- 
representation, or  suggestio  falsi.     (Sec.  191.) 

If  the  misrepresentation  was  of  a  trifling  or  lm« 
material  thing;  or  if  the  other  party  did  not  trust  to 
it  or  was  not  misled  by  it ;  or  if  it  was  vague  and  inconclusive  in 
its  own  nature,  or  if  it  was  upon  a  matter  of  opinion  or  fact, 
eqnaUy  open  to  the  inquiries  of  both  parties,  and  in  regard 
to  which  neither  could  be  presumed  to  trust  the  other — 
in  these  and  tlie  like  cases  there  is  no  reason  for  a  court  of 
equity  to  grant  relief  upon  the  ground  of  fraud. 

Whether  the  party  thus  misrepresenting  a  material  fact  knew 
It  to  be  false,  or  made  the  assertion  without  knowing 
whether  It  were  true  or  false,  is  wholly  immaterial ;  for 
the  affirmation  of  what  one  does  not  know  or  believe  to  be 
true  is  equally,  in  morals  and  law,  as  unjustifiable  as  the 
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affirmation  of  what  is  known  to  be  positively  false.    (Sec. 
193.) 

It  is  Immaterial  whether  the  fraud  was  originally 
concocted  by  the  principal  or  by  the  agent ;  the  princi- 
pal will  be  held  implicated  to  the  fullest  extent,  if  he  adopts 
the  act  of  his  agent.     (Sec.  193a.) 

In  civil  tribunals  a  person  cannot  be  allowed  to  complain  of 
trifling  deviations  from  good  faith  in  the  party  with  whom 
he  has  contracted.  Nothing  but  what  is  plainly  injurious  to 
good  faith  ought  to  be  there  considered  as  a  f rand  sufficient 
to  impeach  a  contract.     (See.  194.) 

Ordinarily,  matters  of  opinion  between  parties  dealing  upon 
equal  terms,  though  falsely  stated,  are  not  relieved  against, 
because  they  are  not  presumed  to  mislead  or  influence  the 
other  party  when  each  has  equal  means  of  information. 
(Sec.  197.) 

Nor  is  it  every  willful  misrepresentation,  even  of  a  fact,  which 
will  avoid  a  contract  upon  the  ground  of  fraud,  if  it  be  of  such 
a  nature  that  the  other  party  had  no  right  to  place  reliance  on 
it,  and  it  was  his  own  folly  to  give  credence  to  it ;  for  conrts 
of  equity,  like  courts  of  law,  do  not  aid  parties  who 
will  not  use  their  own  sense  and  discretion  upon  mat- 
ters of  this  sort.     (Sec.  199.) 

The  defrauded  party  may,  by  his  subsequent  acts,  with 
full  knowledge  of  the  fraud,  deprive  himself  of  all  right  to 
relief  9  as  well  in  equity  as  at  law.  Thus,  if  he  knew  all-  the 
facts,  and  with  such  full  information,  he  continued  to  deal 
with  the  party.     (Sec.  203a.) 

Another  class  of  cases  for  relief  in  equity  is  where  there 
is  an  undue  concealment,  or  suppreasio  veri^  to  the  injury 
or  prejudice  of  another.     (Sec.  204.) 

It  is  not  every  conceaimenty  even  of  facts  material  to 
the  interests  of  a  party,  which  will  entitle  him  to  the  inter- 
position of  a  court  of  equity.  The  case  must  amount  to  the 
suppression  of  facts  which  one  party,  under  the  circumstances, 
is  bound  in  conscience  and  duty  to  disclose  to  the  other  party, 
and  in  respect  to  which  he  cannot  innocently  be  silent. 
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SSqni^  will  not  correct  or  avoid  a  contract  merely  be* 
cause  a  man  of  nice  honor  would  not  have  entered  into  it. 
The  case  must  fall  within  some  definition  of  fraud; 
and  the  rule  must  be  drawn  so  as  not  to  affect  the  general 
transactions  of  mankind.     (Sec.  205.) 

It  Is  a  rule  In  equity  that  all  the  material  facts  must 
he  known  to  hoth  parties  to  render  the  agreement  fair  and 
Just  in  all  its  parts;  and  it  is  against  all  the  principles  of 
equity  that  one  party  knowing  a  material  ingredient  in  an 
agreement,  should  be  permitted  to  suppress  it,  and  still  call 
for  specific  performance,     (Sec.  206.) 

The  definition  of  undue  concealment^  which  amounts 
to  fraud  in  the  dense  of  a  court  of  equity,  and  for  which  it 
will  grant  relief,  Is  the  non-disclosure  of  those  facts  and 
circumstances  which  one  party  is  under  some  l^ai  or  equitable 
obligation  to  communicate  to  the  other,  and  which  the  latter 
has  a  right,  not  merely  inforo  oonacientuBf  hut  juris  et  dejure 
to  know.     (Sec.  207.) 

At  the  common  law,  in  the  cases  of  sales  of  goods, 
the  maxim  eavecU  emptor  is  applied ;  and  unless  there  be  some 
misrepresentation  or  artifice  to  disguise  the  thing  sold  or  some 
warranty  as  to  its  character  or  quality,  the  vendee  is  bound 
by  the  sale,  notwithstanding  there  may  be  intrinsic  defects 
and  vices  in  it  materially  affecting  its  value.  However  ques- 
tionable such  a  doctrine  may  be,  courts  of  equity,  as  well  as 
courts  of  law,  abstain  from  any  interference  with  it.  (Sec.  2 12. ) 

The  most  comprehensive  class  of  cases  of  undue 
concealment  arises  from  some  peculiar  relation  or  fiduciary 
character  between  parties.     (Sec.  218.) 

In  such  cases,  If  there  Is  any  misrepresentation,  or 
any  concealment  of  a  material  fact,  or  any  just  suspicion  or 
artifice  or  undue  influence,  courts  of  equity  will  Inter- 
pose and  pronounce  the  transaction  void,  and  as  far 
as  possible  restore  the  parties  to  their  original  rights.  (Sec. 
218.) 

Equity  will  relieve  from  aH  unconscientious  advantages  or 
bargains  obtained  over  persons  disabled  by  weakness,  infirm- 


422  EQumr 

ity«  age,   lunacy,  idiocy,  drunkenness,   coverture,   or  othor 
incapacity.     (Sec.  221.) 

The  general  theory  of  the  law,  in  regard  to  acts  done  and 
contracts  made  by  parties  affecting  their  rights  and  interests 
is  that  in  all  such  cases  there  must  be  a  free  and  fall  con- 
sent to  bind  the  parties.     (Sec.  222. ) 

Consent  is  an  act  of  reason  accompanied  with  delibera- 
tion, the  mind  weighing,  as  in  a  balance,  the  good  and  evil  on 
each  side. 

It  is  upon  this  general  ground — that  there  is  a  want  of 
rational  and  deliberate  consent  —  that  the  contracts  and  other 
acts  of  idiots,  lunatics,  and  other  persons  non  compos  mentis 
are  generally  deemed  to  be  invalid  in  courts  of  equity* 
(Sec.  228.) 

It  is  a  general  principle  that  contracts  made  by  persons  in 
liquor,  even  though  their  drunkenness  be  voluntary,  are 
utterly  void,  because  they  are  incapable  of  any  deliberate  con- 
sent, in  like  manner  as  persons  who  are  insane  or  non  compos 
mentis.     (Sec.  230.) 

but  to  set  aside  any  act  or  contract  on  account  of 
drunkenness,  it  is  not  sufficient  that  the  party  is  under 
undue  excitement  from  liquor.  It  must  rise  to  that  degree 
which  may  be  called  excessive  drunkenness  —  where  the  party 
is  utterly  deprived  of  the  use  of  his  reason  and  understanding. 
(Sec.  231.) 

It  may  be  stated  as  generally  true  that  the  acts  and  con- 
tracts of  persons  who  are  of  weak  understandingr  and 
who  are  thereby  liable  to  imposition,  will  be  held  void  in 
courts  of  equity,  if  the  nature  of  the  act  or  contract  justify 
the  conclusion  that  the  party  has  not  exercised  a  deliberate 
judgment,  but  that  he  has  been  imposed  upon,  circumvented, 
or  overcome,  by  cunning  or  artifice,  or  undue  influence. 
(Sec.  238. ) 

The  protection  of  courts  of  equity  is  not  to  be  ex- 
tended to  every  person  of  a  weak  understanding,  unless 
there  be  some  fraud  or  surprise ;  for  courts  of  equity  would 
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have  enoQgh  to  do  if  they  were  to  examine  into  the  wisdom 
and  pradence  of  men  in  disposing  of  their  estates. 

The  constant  rule  In  equity  is  that^  where  the  party 
is  not  a  free  agent  and  is  not  equal  to  protecting  him- 
self»  the  court  will  protect  him.    (See.  289.) 

Cirenmstanees,  also,  of  extreme  necessity  and  distress 
of  the  party,  although  not  aocompanied  by  any  direct  re- 
straint or  doress,  may,  in  like  manner,  so  entirely  overcome 
his  free  agency  as  to  Justify  the  court  in  setting  aside  a  con« 
tract  made  by  him,  on  account  of  some  oppression,  or  fraudu- 
lent advantage,  or  imposition  attendant  upon  it. 

Mere  inadequacy  of  pricCf  or  any  other  inequality 
In  the  bargain,  is  not  to  be  understood  as  constituting,  per 
ae,  a  ground  to  avoid  a  bargain  in  equity.    (Sec.  244.) 

But  where  there  are  other  ingredients  in  the  case  of  a  sus- 
picious nature,  or  peculiar  relations  between  the  parties,  gross 
inadequacy  of  price  must  necessarily  furnish  the  most  vehement 
presumption  of  fraud. 

Bquity  will  not  relieve  in  all  cases,  even  of  very  gross 
inadequacy,  attended  with  circumstances  which  might  other- 
wise induce  them  to  act,  if  the  parties  cannot  be  placed  in 
9iata  quo,     (Sec.  250. ) 

Cases  of  surprise  and  sudden  action,  without  due  de- 
liberation, may  properly  be  referred  to  the  same  head  of  fraud 
or  imposition.     (Sec.  251.) 

The  surprise  here  intended  must  be  accompanied  with 
fraud  and  circumvention,  or  at  least  by  such  circumstances  as 
demonstrate  that  the  party  had  no  opportunity  to  use  suitable 
deliberation,  or  that  there  was  some  influence  or  management 
to  mislead  him* 

Gifts  and  legacies  are  often  bestowed  upon  persons  upon 
condition  that  they  shall  not  marry  without  the  consent  of 
parents,  guardians,  or  other  confidential  persons ;  and  equity 
will  not  suffer  the  manifest  object  of  the  condition  to  be  de- 
feated by  the  frauds  or  dishonest,  corrupt,  or  unreasonable 
refusal  of  the  party  whose  consent  is  required  to  the  marriage. 
(Sec.  257.) 
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In  greneral,  a  contract  which  contemplates  a  fraud 
upon  third  parties  is  regarded  as  so  far  illegal  between  the 
immediate  parties  that  neither  will  be  entitled  to  claim  the  aid 
of  equity  in  its  enforcement     (Sec.  257a.) 

CONSTRUCTIVE  FRAUD. 

Having  considered  the  subject  of  actual  or  meditated 
and  intentional  frauds  we  may  now  pass  to  another  class 
of  frauds,  which,  as  contradistinguished  from  the  former,  are 
treated  as  legal  or  eonstructive  frauds*    (Sec.  258.) 

By  constructiYe  frauds  are  hieant  such  acts  or  con- 
tracts as,  although  not  originating  in  any  actual  evil  design  or 
contrivance  to  perpetrate  a  positive  fraud  or  injury  upon  other 
persons,  or  to  violate  private  or  public  conjQidence,  or  to  im- 
pair or  injure  the  public  interests,  are  prohibited  at  law,  aa 
within  the  same  reason. and  mischief  as  acts  and  contracts  done 
mcUo  animo. 

Some  cases  of  constructive  frauds  are  so  denominated  be- 
cause they  are  contrary  to  some  general  public  policy, 
or  artiflcitd  policy  of  the  law.     (Sec.  259. ) 

Among  these  may  properly  be  placed  contracts  and  agree- 
ments respecting  marriage  (commonly  called  marriage  brok- 
erage contracts),  by  which  a  party  engages  to  give  another 
a  compensation  if  he  will  negotiate  an  advantageous  marriage 
for  him.  Such  contracts  are  utterly  void,  as  against  public 
policy.     (Sec.  260.) 

It  is  upon  the  same  ground  of  public  policy  that  contracts 
in  restraint  of  marriage  are  held  void.     (Sec.  274. ) 

Conditions  annexed  to  gifts^  legacies^  and  devises, 
in  restraint  of  marriage,  are  not  void  if  they  are  reason- 
able in  themselves,  and  do  not  directly  or  virtuidly  operate  as 
an  undue  restraint  upon  the  marriage  freedom.  If  the  con- 
dition is  in  restraint  of  marriage  generally,  then,  as  a 
condition  against  public  policy,  it  will  be  held  utterly  void. 
(Sec.  280.) 

Courts  of  equity  are  not  generally  inclined  to  lend  an  indol* 
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gent  consideration  to  conditions  in  restraint  of  marriage. 
(Sec.  286. ) 

Conditions  annexed  to  devises,  both  of  real  and  per- 
sonal estate,  to  a  widow,  that  they  shall  become  inoperative  in 
the  event  of  the  marriage  of  the  devisee,  have  been  generally 
recognized  and  sustained.    (Sec.  291.) 

Bargains  and  contracts  made  in  restraint  of  trade 
constitute  another  class  of  constructive  frauds,  and  are  so 
deemed  because  inconsistent  with  the  general  policy  of  the 
law.     (Sec.  292.) 

Here  the  known  and  established  distinction  is  between  such 
bargains  and  contracts  as  are,  in  general,  restraint  of  trade, 
and  such  as  are  in  restraint  of  it  only  as  to  particular  places 
or  persons.  The  latter,  if  founded  upon  a  good  and  valuable, 
consideration,  are  valid.  The  former  are  universally  pro- 
hibited. 

In  like  manner^  agreements  which  are  founded  upon 
violations  of  public  ti;ust]or  confidence^  or  of  the  rules 
adopted  by  courts  in  furtherance  of  the  administration  of  public 
justice,  are  held  void.     (Sec.  294.) 

Another  extensive  class  of  cases  falling  under  this  head  of 
constructive  fraud  respects  contracts  for  the  buying,  sell- 
ingy  or  procuring  of  public  offices.     (Sec.  295.) 

In  regard  to  gaming  contracts,  courts  of  equity  ought 
not  to  interfere  in  their  favor,  but  ought  to  afford  aid  to  sup- 
press them,  since  they  are  not  only  prohibited  by  statute,  but 
may  be  justly  pronounced  to  be  immoral,  as  the  practice 
tends  to  idleness  and  the  ruin  of  families.    (Sec.  803.) 

It  has  been  argued  that  the  higher  and  wiser  policy  in  regard 
to  all  illegal  contracts  would  be]to  allow  money  paid  in  their 
furtherance  to  be  recovered  back.  But  the  opposite  rule  pre- 
vails, with  few  exceptions.     (Sec.  804.) 

Gtonerallyi  where  the  parties  stand  upon  equal 
footing,  and  the  contract  is  illegal  they  cannot  expect  aid 
either  from  the  courts  of  law  or  equity. 

The  general  rule  is  that  wherever  any  contract  or  con- 
veyance is  void,  either  by  a  positive  law  or  upon  principles  of 
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pablic  policy,  it  is  deemed  incapable  of  confirmation  upon  the 
maxim  quod  ab  initio^  nan  valet^  in  trcLCtu  temporia  non  con- 
valeacU.  But  where  it  is  merely  voidable,  or  turns  upon  cir- 
cumstances of  undue  adyantage,  surprise,  or  imposition,  there, 
if  it  is  deliberately  and  upon  full  examination  confirmed  by 
the  parties,  such  confirmation  wUl  avail  to  give  it  an  ea?  pott 
/octo  validity.     (Sec.  S06.) 

Let  us  pass  to  the  consideration  of  the  second  head  of  con- 
atructive  frauds — namely,  of  those  which  arise  from  some 
peculiar  confidential  or  fiduciary  relation  between 
the  parties.  In  this  class  of  cases  there  is  often  to  be  found 
some  intermixture  of  deceit,  imposition,  over-reaching,  un- 
conscionable advantage,  or  other  mark  of  direct  and  positive 
fraud.     (Sec.  807.) 

The  general  principle  which  governs  in  all  cases  of  thia 
sort  is  that  if  a  confidence  is  reposed,  and  that  confi- 
dence is  abnsedy  courts  of  equity  will  grant  i^elief. 
(Sec.  308.) 

As  to  the  relation  of  client  and  attorney  or  solicitor, 
it  is  obvious  that  this  relation  must  give  rise  to  great  con- 
fidence between  the  parties,  and  to  very  strong  infiuences  over 
the  actions  and  rights  and  interests  of  the  client.    (Sec.  810.) 

The  burden  of  establisliing  perfect  f aimess^  adequacy 
and  equity  is  thrown  upon  the  attomeyy  upon  the  general 
rule  that  he  who  bargains  in  a  matter  of  advantage  with  a 
person  placing  a  confidence  in  him,  is  bound  to  show  that  a 
reasonable  use  has  been  made  of  that  confidence  —  a  rule 
applying  equally  to  all  persons  standing  in  confidential  re- 
lations with  each  other.    (Sec.  811.) 

The  relation  of  principal  and  agent  is  affected  by  the 
same  consideratioDS,  founded  upon  the  same  enlightened 
public  policy.  Upon  these  principles  if  an  agent,  employed 
to  purchase  for  another,  purchases  for  himself,  he  will  be  con- 
sidered as  a  trustee  of  his  employer.    (Sec.  815.) 

In  all  cases  of  purchases  and  bargains  respecting  property, 
directly  and  openly  made  between  principals  and  agents,  the 
utmost  good  faith  is  required.     (Sec.  816.) 


EQUITY.  '  427 

The  question  in  all  sach  cases  does  not  torn  npon  the  point 
whether  there  is  any  intention  to  cheat  or  not,  bnt  npon  the 
obligation  from  the  fiduciary  relation  of  the  parties  to  make  a 
frank  and  full  disdosare. 

It  la  a  general  mle  that  a  trustee  is  bonnd  not  to  do 
anything  which  can  place  him  in  a  position  inconsistent  with 
the  interests  of  the  trust,  or  which  has  a  tendency  to  interfere 
with  his  duty  in  discharging  it    (Sec.  321.) 

Executors  and  administrators  Iwill  not  be  permitted, 
under  any  circumstances,  to  derive  a  personal  benefit  from 
the  manner  in  which  they  transact  the  business  or  manage  the 
assets  of  the  estate. 

It  may  be  generally  stated  that  wherever  confidence  is 
reposed,  and  one  party  has  it  in  his  power,  in  a  secret  man- 
ner, for  his  own  advantage,  to  sacrifice  those  interests  which 
he  is  bound  to  protect,  he  will  not  be  permitted  to  hold  any 
such  advantage.     (Sec.  323.) 

The  case  of  principal  and  surety  may  be  mentioned  as 
an  illustration  of  this  doctrine.  (Sec.  324. ) 

The  contract  of  surety  imports  entire  good  faith  and 
confidence  between  the  parties  in  regard  to  the  whole  transac- 
tion. Any  concealment  of  material  facts,  or  any  express  or 
implied  misrepresentation  of  such  facts,  or  any  undue  advan- 
tage taken  of  the  surety  by  the  creditor,  either  by  surprise, 
or  by  withholding  proper  information,  will  furnish  sufficient 
grounds  to  invalidate  the  contract. 

There  must  be  something  which  amounts  to  fraud 
to  enable  the  surety  to  say  that  he  is  released  from  his  contract 
on  account  of  misrepresentation  or  concealment.  (Sec.  825.) 

If  a  creditor  without  any  communication  with  the  surety 
and  assent  on  his  part,  should  afterwards  enter  into  any  new 
contract,  with  the  principal,  inconsistent  with  the  former  con- 
tract, or  should  stipulate  in  a  binding  manner,  upon  a  suffi- 
cient consideration,  for  further  delay  and  postponement  of 
the  day  of  payment  of  the  debt,  that  will  operate  in  equity  as 
a  discharge  of  the  surety.     (Sec.  326.) 

Also,  if  the   creditor  has  any  security  from  the 
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debtor^  and  he  parts  with  it  without  oommanioatioii  with  the 
surety,  or  by  his  gross  negligence  it  is  lost,  that  will  operate, 
at  least  to  the  value  of  the  secarity,  to  discharge  thesnrety. 

The  surety  has  a  right,  upon  paying  the  debt  to  the 
principal,  to  be  substitoted  in  the  place  of  the  creditor,  as  to 
all  securities  held  by  the  latter  for  the  debt,  and  to  have  the 
same  benefit  that  he  would  have  therein.     (Sec.  827.) 

Contracts  of  suretyship,  limited  by  time,  are  usually 
construed  strictly,  and  not  to  extend  beyond  the  period  fixed. 
(Sec.  827a.) 

The  statute  of  frauda  requires  certain  contracts  to 
be  in  writing  in  order  to  give  them  validity.  In  the  con* 
struotion  of  that  statute  a  general  principle  has  been  adopted 
that,  as  it  is  designed  as  a  protection  against  fraud,  it  shall 
never  be  allowed  to  be  set  up  as  a  protection  and  support  of 
fraud.  Hence,  in  a  variety  of  cases,  where  from  fraud,  im- 
position, or  mistake,  a  contract  of  this  sort  has  not  been  re- 
duced to  writing,  but  has  been  suffered  to  rest  in  confidence, 
or  in  parol  communications  between  the  parties,  equity  will 
enforce  it  against  the  party  guilty  of  a  breach  of  confidence, 
)fho  attempts  to  shelter  himself  behind  the  provisions  of  the 
statute.    (Sec.  830.) 

In  regard  to  voluntary  conveyances,  they  are  protected 
in  all  cases  where  they  do  not  break  in  upon  the  legal  rights  of 
creditors.     (Sec.  855.) 

If  there  is  any  design  of  fraud  or  collusion,  or  intent 
to  deceive  third  persons,  in  such  conveyances,  although  the 
party  be  not  then  indebted,  the  conveyance  will  be  held  utterly 
void  as  to  subsequent  as  well  as  to  present  creditors,  for  it  is 
not  bona  fide.     (Sec.  856.) 

A  conveyance,  even  for  a  valuable  consideration,  is 
not,  under  the  statute  of  the  ISth  of  Elizabeth,  valid  in 
point  of  law  from  that  circumstance  alone.  It  muat  alao 
be  bona  fide;  for  if  it  be  made  with  intent  to  defraud  or 
defeat  creditors,  it  will  be  void,  although  there  may,  in 
the  strictest  sense,  be  a  valuable,  nay,  an  adequate,  consider- 
ation.    (Sec.  869.) 
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Although  YOlantary  conreyances  are,  or  may  be,  void  as  to 
existing  creditors,  they  are  perfect  and  etfectnal  as  be- 
tween the  parties,  and  cannot  be  set  aside  by  the  grantor  if 
he  should  become  dissatisfied  with  the  transaction.    (Sec.  871. ) 

The  distinction  between  existing  and  subsequent 
creditors,  in  reference  to  yolontary  conveyances,  is  that  as  to 
the  former,  fraud  is  an  inference  of  law ;  and,  as  to  the  latter, 
there  must  be  proof  of  frand  in  fact. 

Purchasers,  bona  fide,  for  a  valuable  consideration, 
without  notice  of  the  fraudolent  or  voluntary  grant,  are  of 
such  high  consideration  that  they  will  be  protected,  as  well  at 
law  as  in  equity,  in  their  purchases.    (Sec.  381.) 

Where  the  parties  are  equally  meritorious,  and  equally 
innocent,  the  known  maxim  of  courts  of  equity  is,  qui  prior 
est  in  tempore^  potior  est  in  jure;  he  is  to  be  preferred  who 
has  acquired  the  first  title. 

Another  class  of  constructive  frauds  of  a  large 
extent,  and  over  which  courts  of  equity  exercise  an  exclusive 
and  a  very  salutary  control  and  jurisdiction,  consists  of  those 
where  a  man  designedly  or  knowingly  produces  a  false  impres- 
sion upon  another,  who  is  thereby  drawn  into  some  actor  con- 
tract injurious  to  his  own  rights  or  interests.     (Sec.  S84. ) 

The  wholesome  maxim  of  the  law  is  that  a  party  who 
enables  another  to  commit  a  fraud  is  answerable  for  the  con- 
sequences;  and  the  maxim, /yau^  ett  celarefraudeim^  is,  with 
proper  limitations  in  its  application,  a  rule  of  general  justice. 

In  many  cases  a  man  may  be  innocently  silent ;  for, 
as  has  often  been  observed,  dliud  est  tacere,  aliud  celare.  But, 
in  other  cases,  a  man  is  bound  to  speak  out ;  and  his  very 
silence  becomes  as  expressive  as  if  he  had  openly  consented  to 
what  is  said  or  done,  and  had  become  a  party  to  the  transaction. 
(Sec.  385. ) 

Thus,  if  a  party  having  a  title  to  an  estate  should  stand 
by  and  allow  an  innocent  purchaser  to  expend 
money  upon  the  estate,  without  giving  him  notice  he  would 
not  be  permitted,  in  equity,  to  assert  that  title  against  such 
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purchaser,  at  leaat  not  withoat  foUy  idemnifyiiig  him  for  all 
his  ezpenditores. 

Where  one  of  two  innocent  persons  must  softer  a 
losSy  and,  a  fortiori^  in  cases  where  one  has  misled  the  other, 
he  who  is  the  cause  or  occasion  of  that  confidence  by  which 
the  loss  has  been  caused  or  occasioned  ought  to  bear  it. 

Cases  of  this  sort  are  viewed  with  so  much  disfavor  by  courts 
of  equity  that  neither  infancy  nor  coverture  will  con- 
stitute any  excuse  for  the  party  guilty  of  the  conceal- 
ment or  misrepresentation ;  for  neither  infants  nor /ernes  covert 
are  privileged  to  practice  deception  or  cheats  on  other  innocent 
persons. 

Another  class  of  constructive  frauds  consists  of  those 
where  a  person  purchases  with  full  notice  of  the  legal  or 
equitable  title  of  other  persons  to  the  same  property.  In  such 
cases  he  will  not  be  permitted  to  protect  himself  against  such 
claims,  but  his  own  title  will  be  postponed,  and  made  sub- 
servient to  theirs.     (Sec.  895.)       '^ 

What  shall  constitute  notice,  in  cases  of  auhsequewt pur- 
chasers^ is  a  point  of  some  nicety,  and  resolves  itself  sometimes 
into  a  matter  of  fact  and  sometimes  into  a  matter  of  law. 
(Sec.  399.) 

Notice  may. be  either  actual  and  positive,  or  it  may  be  im- 
plied and  constructive. 

Constructive  notice  is  knowledge  imputed  by  the  court, 
on  presumption  too  strong  to  be  rebutted  that  the  knowledge 
must  have  been  communicated. 

To  constitute  constructive  notice  it  is  not  indispensable 
that  it  should  be  brought  home  to  the  party  himself.  It  is 
sufficient  if  it  is  brought  home  to  the  agent,  attorney,  or 
counsel  of  the  party ;  for,  in  such  cases,  the  law  presumes 
notice  to  the  principal,  since  it  would  be  a  breach  of  trust  in 
the  former  not  to  communicate  the  knowledge  to  the  latter. 
(Sec.  408.) 

Another  branch  of  constructive  frauds  is  that  of  voluntary 
conveyances  of  real  estate  in  regard  to  subsequent  pur- 
chasers.   This  is  founded,  in  a  great  measure,  upon  the  pro- 
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visions  of  the  statate,  27th  Elizabeth,  oh.  4.  The  object  of 
the  statate  was  to  give  fall  protection  to  subseqaent  par- 
chasers,  from  the  grantor,  against  mere  volanteers  under  prior 
conveyance.    (Sec.  425.) 

The  true  constraction  of  the  statate  is  that  convey- 
ances are  not  avoided  merely  because  they  are  voluntary,  but 
because  they  are  fraudulent. 

A  voluntary  gift  of  real  estate  is  valid  against  subse- 
quent purchasers,  and  all  other  persons,  unless  it  was 
fraudulent  at  the  time  of  its  execution;  and  a  subsequent 
conveyance,  for  a  valuable  consideration,  is  evidence,  but  by 
no  means  conclusive  evidence,  of  fraud  in  the  first  voluntary 
conveyance. 

Courts  of  equity  will  not  interpose  where  the  property 
has  been  conveyed  by  the  voluntary  and  covenous  grantee  to  a 
bona  fide  purchaser,  for  valuable  consideration,  without  notice. 
Such  a  person  is  always  a  favorite  in  equity,  and  Is  always 
protected.  His  equity  is  equal  to  that  of  any  other  person, 
whether  he  be  a  creditor  or  a  purchaser  of  the  grantor; 
and,  where  equities  are  equal,  the  rule  applies  pottdr  est  can- 
dUio  posHdentiB.     (Sec.  484.) 

Where  there  is  a  bona  fide  purchaser  from  the  voluntary  or 
fraudulent  grantor,  and  another  from  the  voluntary  or  fraudu- 
lent grantee,  the  grantees  will  have  preference  according 
to  the  priority  of  their  respective  titles. 

The  beautiful  character  and  prevailing  excellence 
of  equity  jurisprudence  is  that  it  varies  its  adjustments  and 
proportions  so  as  to  meet  the  very  form  and  pressure  of  each 
particular  case.  Thus,  to  present  a  summary  of  what  has 
been  already  stated,  if  conveyances  or  other  instruments  are 
fraudulently  or  improperly  obtained,  they  are  decreed  to  be 
given  up  and  canceled.  If  they  are  money  securities,  on 
which  the  money  has  been  paid,  the  money  is  decreed  to  be 
paid  back.  If  they  are  deeds,  or  other  muniments  of 
title  detained  from  the  rightful  party,  they  are  decreed 
to  be  delivered  up.  If  they  are  deeds,  suppressed  or  spoli- 
ated, the  party  is  decreed  to  hold  the  same  rights  as  if  they 
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were  in  his  possesBion  and  power.  If  there  has  been  any 
andne  concealment  or  misrepresentation,  or  specific  promise 
collusively  broken,  the  injured  party  is  placed  in  the  same  sit^ 
nation,  and  the  other  party  is  compelled  to  do  the  same  acts 
as  if  it  had  all  been  transacted  with  the  utmost  good  faith. 
(Sec.  489.) 

It  may  be  also  stated^  by  way  of  sanunary^  that  if  the 
party  says  nothing,  bat  by  his  expressive  silence  misleads 
another  to  his  injury,  he  is  compellable  to  make  good  the  loss ; 
and  his  own  title,  if  the  case  requires  it,  is  made  subservient 
to  that  of  the  confiding  purchaser.  If  a  party  by  fraud  or 
misrepresentation,  induces  another  to  do  an  act  injurious  to  a 
third  person,  he  is  made  responsible  for  it.  If  by  fraud  or 
mtsrepresentation  he  prevents  acts  from  being  done* 
equity  treats  the  case,  as  to  him,  as  if  it  were  done, 
and  makes  him  a  trustee  for  the  other.  So,  if  a  will  is 
revoked  by  a  fraudulent  deed,  the  revocation  is  treated  as  a 
nullity  and  if  a  devisee  obtains  a  devise  by  fraud,  he  is  treated 
as  a  trustee  of  the  injured  party. 

ACCOUNT. 

One  of  the  most  ancient  forms  of  action,  at  the  common  law, 
is  the  action  of  account.    (Sec.  442.) 

But  the  modes  of  proceeding  in  that  action  were  found  so 
very  dilatory  that,  as  soon  as  courts  of  equity  began  to 
assume  jurisdiction  in  matters  of  account,  as  they  did  at  a 
very  early  period,  the  remedy  at  law  began  to  decline.  (Sec. 
442.) 

Ab  courts  of  equity  entertain  concurrent  jurisdiction  to  the 
fullest  extent  with  courts  of  law  in  matters  of  account,  the 
decision  as  to  the  proper  tribunal  must  be  governed  by  con- 
siderations  of  convenience.     (Sec.  442a.) 

Courts  of  equity  in  suits  of  this  nature  proceed,  in 
many  respects,  in  analogy  to  what  is  done  at  law.  The  cause 
is  referred  to  a  master  (acting  as  auditor),  before  whom  the 
account  is  taken,  and  he  is  armed  with  the  fullest  powers,  not 
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only  to  examine  the  parties  on  oatli,  bnt  to  make  all  the 
inqairies,  by  testimony  under  oath  and  by  documents  and 
books,  which  are  necessary  to  the  due  administration  of  jus- 
tice.   (Sec.  450.) 

The  whole  machinery  of  courts  of  equity  Is  better 
adapted  to  the  purpose  of  an  account^  in  general,  for  in 
a  complicated  account  a  court  of  law  would  be  incompetent  to 
examine  it  at  nisi  prius  with  all  the  necessary  accuracy.  This 
is  the  principle  on  which  ceurts  of  equity  constantly  act,  by 
taking  cognizance  of  matters  which,  though  cognizable  at  law, 
are  yet  so  involved  with  a  complex  account  that  it  cannot  be 
properly  taken  at  law.     (Sec.  45 1 . ) 

The  general  ground  asserted  for  the  Jurisdiction  is 
not  that  there  is  no  remedy  at  law,  but  that  the  remedy  is  more 
complete  and  adequate  in  equity.     (Sec.  457.) 

Equity  will  also  entertain  jurisdiction  in  matters  of  account, 
not  only  when  there  are  merely  mutual  accounts,  but  also 
when  the  accounts  to  be  examined  are  on  one  side  only, 
and  a  discovery  is  wanted  in  aid  of  account,  and  is  obtained. 
(Sec.  458.) 

APPBOPBIATIOX.— In  matters  of  account,  where 
several  debts  are  due  by  the  debtor  to  the  creditor,  it  often  be- 
comes material  to  ascertain  to  what  debt  a  particular  payment 
made  by  the  debtor  is  to  be  applied.  This  is  called  the 
appropriation  of  paynients.     (Sec.  459b. ) 

In  the  case  of  running  accounts  between  parties, 
where  there  are  various  items  of  debt  on  one  side  and  various 
items  of  credit  on  the  other  side,  occurring  at  different  times, 
and  no  special  appropriation  of  the  payments  is  made  by  either 
party,  the  successive  payments  or  credits  are  to  be  applied  to 
the  discharge  of  the  items  of  debit  and  antecedently  due  in  the 
order  of  time  in  which  they  stand  in  the  account. 

Where  there  are  no  running  accounts  between  the 
parties,  and  the  debtor  himself  makes  no  special  appropriation 
of  any  payment,  there  the  creditor  is  generally  at  liberty  to 
apply  that  payment  to  any  one  or  more  of  the  debts  which  the 
debtor  owes  him,  whether  it  be  upon  an  account  or  otherwise. 

28 
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A  creditor  has  no  right  to  apply  a  general  payment  to  any 
item  of  acconnt  which  is  itself  illegal  and  contrary  to  law,  as  a 
claim  for  usnrioas  interest. 

But  if  the  debtor  so  apply  the  pajrment,  he  cannot  afterwards 
revoke  it. 

If  neither  party  has  made  any  appropriation,  then  the 
law  will  make  the  appropriation  according  to  its  notion  of  the 
equity  and  justice  of  the  case,  and  so  that  it  may  be  most 
beneficial  to  both  parties.    (Sec.  459c. ) 

APPORTIONMENT.— COXTRIBUTIOX  AITD  GBN- 
ERALi  AVERAGE  are  usually  treated  of  under  this  head, 
as  they  are  in  some  measure  blended  together,  and  require  and 
terminate  in  accounts.     (Sec.  469.) 

In  most  of  these  oases  a  discovery  is  indispensable 
for  the  purposes  of  justice;  and  where  this  does  not  occur 
there  are  other  distinct  grounds  for  the  exercise  of  equity  juris- 
diction, in  order  to  avoid  circuity  and  multiplicity  of 
actions. 

Apportionment  is  sometimes  used  to  denote  the  contribu- 
tion which  is  to  be  made  by  different  persons,  having  distinct 
rights,  towards  the  discharge  of  a  common  burden  or  charge 
to  be  borne  by  all  of  them.     (Sec.  470.) 

In  respect  to  apportionmentf  in  its  application  to 
contracts  in  general,  it  is  the  known  and  familiar  principle 
of  the  common  law  that  an  entire  contract  is  not  apportionable. 
The  reason  given  is  that,  as  the  contract  is  founded  upon  a 
consideration  dependent  upon  the  entire  performance 
of  the  act,  and  if  from  any  cause  it  is  not  wholly  performed, 
the  casus  foederia  does  not  arise,  and  the  law  will  not  make 
provisions  for  exigencies  which  the  parties  have  neglected  to 
provide  for  themselves. 

At  the  common  law  the  eases  are  few  in  which  an 
apportionment  under  contracts  is  allowed,  the  general 
doctrine  being  against  it  unless  specially  stipulated  by  the 
parties.     (Sec.  471.) 

Thus,  for  instance,  where  a  person  was  appointed  a  collector 
of  rents  for  another,  and  was  to  receive  $100  per  annum  for 
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his  services,  and  he  died  at  the  end  of  three  quarters  of  the 
year  while  in  the  service,  it  was  held  that  his  executor  could 
not  recover  $75  for  the  three- quarters'  service  upon  the 
ground  that  the  contract  was  entire  and  there  could  be 
no  apportionment. 

Courts  of  equityf  to  a  considerable  extentf  act  upon 
this  maxim  of  the  common  law  in  regard  to  contracts.  But 
where  equitable  circumstances  intervene  they  will  grant 
redress. 

A  very  important  and  beneficial  exerclBe  of  equity 
Jurisdictionf  in  cases  of  apportionment  and  contribution,  is 
when  incumbrances,  fines,  and  other  charges  on  real  estate, 
are  required  to  be  paid  off,  or  are  actually  paid  off  by  some  of 
the  parties  in  interest.     (Sec.  483.) 

CtENEBAIi  AVERAGE  —  a  subject  of  daily  occurrence 
in  maritime  and  commercial  operations  —  furnishes  another 
class  of  cases  over  which  equity  exercises  Jurisdiction. 

General  average,  in  the  sense  of  the  maritime  law,  means 
a  general  contribution  that  is  to  be  made  by  all  parties  in 
interest  towards  a  loss  or  expense,  which  is  voluntarily  sus- 
tained or  incurred  for  the  benefit  of  all.    (Sec.  490.) 

The  principle  upon  which  this  contribution  is  founded  is  not 
the  result  of  contract,  but  has  its  origin  in  the  plain  die* 
tates  of  natural  law.     (Sec.  490.) 

A  court  of  equity,  having  authority  to  bring  all  the  parties 
before  it,  and  to  refer  the  whole  matter  to  a  master,  to  take  an 
accownty  and  to  adjust  the  whole  apportionment  at  once,  affords 
a  safe,  convenient,  and  expedient  remedy.     (Sec.  491.) 

CONTRIBUTION  BETWEEN  SURETIES.— Where, 
between  sureties  who  are  bound  for  the  same  princi- 
pal, and  upon  his  default  one  of  them  is  compelled  to  pay  the 
money,  or  to  perform  any  other  obligation  for  which  they  all 
became  bound,  the  surety  who  has  paid  the  whole  is 
entitled  to  receive  contribution  from  all  the  others  for 
what  he  has  done  in  relieving  them  from  a  common  burden. 
(Sec.  492.) 

As  aU  are  equaUy  bound  and  are  equally  relieved,  it  seems 
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but  just  that  in  saoh  a  oase  all  shoald  contribute  in  propordcm 
towards  a  benefit  obtained  by  all,  upon  the  maxim  qui  aeniU 
commodum^  9entire  debet  et  ohms.    (Sec.  498.) 

The  ground  of  relief  does  not  stand  upon  any  notion  of 
mutual  contract,  express  or  implied  between  the  sureties,  to 
indemnify  each  other  in  proportion,  but  arises  from  princi- 
ples of  equity,  independent  of  contract. 

There  are  many  cases  in  which  the  relief  is  more  complete 
and  effectual  in  equity  than  it  can  be  at  law,  as,  for  instance, 
where  an  account  and  discovery  are  wanted,  orwhere  there  are 
numerous  parties  in  interest,  which  would  occasion  a  multi- 
plicity of  suits.     (Sec.  496.) 

In  some  cases  the  remedy  at  law  is  inadequate.  Thus, 
if  there  are  four  sureties,  and  one  is  insolvent,  a  solvent  surety 
who  pays  the  whole  debt  can  recover  only  one-fourth  part 
thereof  (and  not  a  third  part)  against  the  other  two  solvent 
sureties.  But  in  a  court  of  equity  he  will  be  entitled  to 
recover  one-third  part  of  the  debt  against  each  of  them ;  for, 
in  equity*  the  insolvent's  share  is  apportioned  amon^ 
all  the  other  solvent  sureties. 

In  some  States  courts  of  law  follow  the  rule  adopted  in 
jourts  of  equity  in  apportioning  the  share  of  an  insolvent 
surety  upon  those  who  remain  solvent.    (Sec.  496a.) 

Upon  like  grounds,  if  one  of  the  sureties  dies,  the  remedy 
%t  law  lies  only  against  the  surviving  parties;  whereas,  in 
equity*  it  may  be  enforced  against  the  representative 
of  the  deceased  party*  and  he  may  be  compelled  to  con- 
tribute his  share  to  the  surviving  surety,  who  shall  pay  the 
whole  debt.    (Sec.  497.) 

At  law  the  release  or  discharsre  of  one  surety  by 
the  creditor  will  operate  as  a  discharge  of  all  the  other 
sureties,  even  though  it  may  be  founded  on  a  mere  mistake 
of  law.  But  this  rule  does  not  universally  prevail  in  equity* 
(Sec.  498a.) 

Sureties  are  not  only  entitled  to  contribution  from 
each  other  for  moneys  paid  in  discharge  of  their  joint 
liabilities  for  the  principal,  but  they  are  also  entitled  to  the 


EQUITY.  437 

benefit  of  all  secarities  which  have  been  taken  by  any  one 
of  them  to  indemnify  himself  against  sach  liabilities.  (Seo. 
499.) 

And  In  equity  the  sureties  are  entitled^  apon  payment 
of  the  debt  doe  by  their  principal  to  the  creditor,  to  have  the 
fall  benefit  of  all  the  collateral  secarities,  both  of  a  legal 
and  equitable  nature,  which  the  creditor  has  taken  as  an 
additional  pledge  for  his  debt. 

It  is  a  mle  in  equity  that  a  creditor  shall  not,  by  his  own 
election  of  the  fand  oat  of  which  he  will  receive  payment, 
prejudice  the  rights  which  other  persons  are  entitled  to; 
but  they  shall  either  be  substituted  to  his  rights,  or  they  may 
compel  him  to  seek  satisfaction  out  of  the  fund  to  which  they 
cannot  resort. 

ThuSf  where  a  party  having  two  funds  to  resort  to 
for  payment  of  liis  debtf  elects  to  proceed  against  one,  and 
thereby  disappoints  another  party,  who  can  resort  to  that  fund 
only.  In  sucli  a  case  tlie  disappointed  party  is  substi- 
tuted in  the  place  of  the  electing  creditor,  or  the  latter 
is  compelled  to  resort,  in  the  first  instance,  to  that  fund  which 
will  not  interfere  with  the  rights  of  the  other. 

The  surety  upon  payment  of  the  debt,  is  entitled  to  be  sub- 
rogated to  all  the  rights  of  the  creditor.     (Sec.  499e.) 

If  the  surety  has  a  counter- bond  or  security  from  the 
principal,  the  creditor  will  be  entitled  to  the  benefit  of  it,  and 
may  in  equity  reach  such  security  to  satisfy  the  debt.  (Sec. 
fi02.) 

And  the  surety,  by  making  a  new  and  independent  arrange- 
ment with  the  creditor  in  regard  to  the  security  of  the  debt, 
puts  himself  in  the  place  of  a  principal»  and  cannot 
thereafter  complain  of  the  creditor  for  any  want  of  diligence 
in  pursuing  the  principaL     (Sec.  502b. ) 

Contribution  lies  between  partners,  for  any  excess 
which  has  been  paid  by  one  partner  beyond  his  share,  against 
the  other  partners,  if,  upon  a  winding-up  of  the  partnership 
affairs,  such  a  balance  appears  in  his  favor ;  or  if,  upon  a 
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dissolution,  he  has  been  compelled  to  pay  any  som  for  whiofa 
he  oi^^ht  to  be  indemnified.     (See.  504.) 

Contribution  also  lies  between  Joint-tenants,  tenants 
in  commonf  and  part  owners  ol  ships  and  other  ctiattels,  for 
all  charges  and  expenditures  incurred  for  the  common  benefit. 
(Sec.  506.) 

The  remedial  Justice  of  courts  of  equityt  in  all  cases 
of  apportionment  and  contribution,  is  so  complete,  and 
so  flexible  in  its  adaptation  to  all  the  partionlar  cironmstanoes 
and  equities,  that  it  has,  in  a  great  measure,  superseded  all 
efforts  to  obtain  redress  in  any  other  tribunals. 

There  are  some  matters  of  defense  particularly  be- 
longingr  to  matters  of  account.  Tlius,  it  is  ordinarily  a 
good  bar  to  suit  for  an  account  that  the  parties  have  already, 
in  writing,  stated  and  adjusted  the  items  of  the  account,  and 
struck  the  balance.  In  such  case  equity  will  not  interfere,  for 
there  is  a  remedy  at  law,  and  no  ground  for  resorting  to  equity. 
(Sec.  528.) 

If  there  has  been  any  mistake,  or  omission,  or  accident,  or 
fraud,  or  undue  advantage,  by  which  the  account  stated  is,  in 
truth,  vitiated,  and  the  balance  is  incorrectly  fixed,  a  court  of 
equity  will  not  suffer  it  to  be  conclusive  upon  the  parties,  but 
will  allow  it  to  be  opened  and  re-examined. 

What  shall  constitute,  in  the  sense  of  a  court  of 
equity,  a  stated  account,  is,  in  some  measure,  dependent 
upon  the  particular  circumstances  of  the  case.  It  is  sufficient 
if  it  has  been  examined  and  accepted  by  both  parties.  And  this 
acceptance  need  not  be  express,  but  may  be  implied  from  cir- 
cumstances.    (Sec.  526.) 

Between  the  merchants  at  home,  an  account  which  has  been 
presented,  and  no  objection  made  thereto  after  the  lapse  of 
several  posts,  is  treated,  under  ordinary  circumstances,  as 
being,  by  acquiescence,  a  stated  account. 

In  regard  to  acquiescence  in  stated  accounts,  although 
it  amounts  to  an  admission  or  presumption  of  their  correctness, 
it  by  no  means  establishes  the  fact  of  thehr  having  been  settled. 
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eyen  though  the  acquiescence  has  been  lor  a  considerable  time. 
(Sec.  528. ) 

A  settled  account  will  be  deemed  conclusive  between 
the  parties  unless  some  fraud,  mistake,  or  omission  is  shown. 
For  it  would  be  most  mischieyons  to  allow  settled  accounts 
between  the  parties,  especially  where  youchers  haye  been 
deliyered  up  or  destroyed,  to  be  unsettled,  linless  for  urgent 
reasons. 

In  matters  of  accountf  although  not  barred  by  the  statute 
of  limitations,  courts  of  equity  refuse  to  interfere  after  a 
considerable  lapse  of  time,  and  the  original  transactions 
haye  become  obscure  or  the  eyidence  lost ;  they  act  upon  the 
maxim,  vigUofUibua^  non  dormientibtu^  jura  subveniujit, 
(Sec.  529.) 

It  is  said  that  where  there  is  no  legal  remedy  it  does  not 
therefore  follow  that  there  must  be  an  equitable  remedy, 
unless  there  is  also  an  equitable  right.  Where  there  is  a  legal 
right  there  must  be  a  legal  remedy ;  and  if  there  is  no  legal 
right,  in  many  cases  there  can  be  no  equitable  one. 

Courts  of  equity  also  exercise  a  concurrent  jurisdiction  in 
the  administration  of  the  assets  of  deceased  persons,  and  a 
similar  jurisdiction  in  regard  to  legacies^  conjkision  of  bound' 
arieSf  dower ^  marshaling  of  securUies^  and  partition  —  all  of 
which  the  student  can  only  comprehend  by  a  careful  perusal 
of  the  details  as  giyen  in  the  text-books. 

PARTNERSHIP. 

In  cases  of  PARTNERSHIP,  where  a  remedy  at  law 
actually  exists,  it  is  often  found  to  be  yery  imperfect,  incon- 
yenient,  and  circuitous.  But,  in  a  yery  great  yariety  of  cases, 
there  is,  in  fact,  no  remedy  at  all  at  law  to  meet  the  exigency 
of  the  case.  The  powers  of  the  court  of  equity  will  be  found 
most  elfectiye,  by  means  of  a  bill  of  discoyery,  to  bring 
out  all  the  facts,  as  well  in  controyersies  between  all  the 
partners  themselyes  as  between  them  and  third  persons. 
(Sec.  659.) 
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The  most  extensive,  and,  generally,  the  most  operative 
remedy  at  law  between  partners,  Isan  action  of  aceoont. 

This  is  the  appropriate,  and,  except  under  very  peculiar  cir- 
cumstances, is  the  only  remedy,  at  the  common  law,  for  the 
final  adjustment  and  settlement  of  partnership  transactions. 
(Sec.  662.) 

But  the  remedial  justice,  administered  by  courts  of  equity. 
Is  far  more  completes  extensive,  and.  various  —  adapt- 
ing itself  to  the  peculiar  nature  of  the  grievance,  and  granting 
relief  in  the  most  beneficial  and  effective  manner,  where  no 
redress  could  be  obtained  at  law.     (Sec.  666.) 

After  the  commencement,  and  during  the  continuance  of  a 
partnership,  courts  of  equity  will,  in  many  cases,  interpose  to 
decree  a  specific  performance  of  agreements  in  the  articles 
of  partnership.     (Sec.  667.) 

In  case  of  a  partnership  existing  during  the  pleasure 
of  the  parties,  if  a  sudden  dissolution  is  about  to  be  made, 
in  ill  faith,  and  will  work  Irreparable  Injury,  courts  of 
equity  will,  upon  their  Oidinary  jurisdiction  to  prevent  Irre- 
parable miscliief,  grant  an  injunction  against  such  a  dissolu- 
tion.    (Sec.  668.) 

Equity  will  also  interfere,  by  injunction,  to  prevent  a 
partner,  during  the  continuance  of  the  partnership, 
from  doing  any  acts  Injurious  thereto,  as  by  signing  or 
indorsing  notes  to  the  injury  of  the  partnership,  or  by  driving 
away  customers,  or  by  violating  the  rights  of  the  other  parties, 
or  his  duty  to  them,  even  when  a  dissolution  is  not  necessarily 
contemplated.     (Sec.  669.) 

But  equity  will  not,  in  all  cases,  interfere  to  enforce  a 
specific  performance  of  the  articles  of  partnership.  Where 
a  remedy  at  law  Is  entirely  adequate,  no  relief  will  be 
granted  In  equity.     (Sec.  670.) 

Courts  of  equity  may  not  only  provide  for  a  more  effectual 
settlement  of  all  the  accounts  of  the  partnership,  after  a  disso- 
lution, but  they  may  take  steps  for  this  purpose  which  courts 
of  law  are  inadequate  to  afford.     (Sec.  671.) 

It  Is  the  duty  of  courts  of   equity  to  adapt  their 
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practice  and  course  of  proceedinsr  to  the  existinsr  state 
of  society*  and  not,  by  too  strict  an  adherence  to  forms  and 
rales,  established  under  different  circumstances,  to  decline  to 
administer  justice,  and  to  enforce  rights  for  which  there  is  no 
other  remedy.  A  general  rule,  established  for  the  convenient 
administration  of  justice,  must  not  be  adhered  to  in  cases  in 
which,  consistently  with  practical  convenience,  it  is  incapable 
of  application ;  it  is  better  to  go  as  far  as  possible  towards 
justice,  than  to  deny  it  altogether. 

Where  a  dlssolntion  has  taken  place*  an  account  will 
not  only  be  decreed,  but,  if  necessary,  a  manager  or  receiver 
will  be  appointed  to  close  the  partnership  business, 
and  make  sale  of  the  partnership  property,  so  that  a  final  dis- 
tribution may  be  made  of  the  partnership  effects.  This  a  court 
of  law  is  incompetent  to  do.     (Sec.  672.) 

The  accounts  are  usually  taken  before  a  master, 
who  examines  the  parties,  if  necessary,  and  requires  the  pro- 
duction of  all  the  books,  papers,  and  vouchers  of  the  partner- 
ship, and  he  is  armed  from  time  to  time  by  the  court  with  all 
the  powers  necessary  to  effectuate  the  objects  of  the  reference 
to  him. 

A  receiver  or  manager  will  not  be  appointed  at  the 
instance  of  one  of  the  partner?,  in  a  suit  which  does  not  seek 
to  dissolve  the  partnership.     (Sec.  672a.) 

The  power  to  dissolve  a  partnership  during  the  term 
for  which  it  is  stipulated  is  also  exercised  by  courts  of 
equity.  And  this  is  a  peculiar  remedy  which  courts  of  law 
are  incapable  of  administering.     (Sec.  673. ) 

Such  a  dissolution  may  be  granted  on  account  of  the 
impracticability  of  carrying  on  the  undertaking,  either  at  all, 
or  according  to  the  stipulations  of  the  articles.  It  may  be 
granted  on  account  of  the  insanity  or  permanent  in- 
capacity of  one  of  the  partners.  Also  on  account  of  the 
gross  misconduct  of  one  or  more  of  the  partners.  But 
trifling  faults  and  misbehavior,  which  do  not  go  to  the  sub- 
stance of  the  contract,  do  not  constitute  sufficient  ground  to 
justify  a  decree  for  dissolution* 
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Where  the  circuinstances  have  so  changed,  and  the 

oondaot  of  the  parties  issach  as  to  render  it  impossible  to  con* 
tinne  the  relation  without  injury  to  all  the  partners,  the  court 
will  decree  a  dissolution.     (Sec.  673b.) 

The  real  estate  is  treated,  to  all  Intents  and  purposes,  as 
a  part  of  the  partnership  funds,  whatever  may  be  the 
form  of  the  conveyance.  For  equity  considers  the  real  estate, 
to  all  intents  and  purposes,  as  personal  estate,  and  subjects  it 
to  all  the  equitable  rights  and  liens  of  the  partners  which 
would  apply  to  it  if  it  were  personal  estate.     (Sec.  674.) 

The  creditors  of  the  partnership  have  the  prefer- 
ence to  have  their  debts  paid  out  of  the  partnership  funds 
before  the  private  creditors  of  either  of  the  partners.  (See. 
675.) 

And  it  seems  that  the  separate  creditors  of  each 
partner  are  entitled  to  be  first  paid  out  of  the  separate 
effects  of  their  debtor,  before  the  partnership  creditors  can 
claim  anything. 

Or,  as  it  is  said,  where  there  are  partnership  property  and 
partnership  creditors,  and  separate  property  and  separate 
creditorsy  each  class  of  creditors  must  look  to  their 
separate  estates,  without  jostling  each  other  for  payment  in 
the  first  instance. 

Each  has  a  priority  on  its  respective  estate;  after  it  is 
satisfied  the  other  may  come  upon  the  residue,  accord* 
ing  to  its  several  legal  and  equitable  rights. 

This  rule  can  only  become  material  in  cases  of  in- . 
solvency  or  bankruptcy,  where  the  necessity  may  arise  for 
marshaling    assets.     Prior  to,  and  independent  of,  this,  the 
rights  of  creditors  remain  to  enforce  the  payment  of  debts  due 
them  at  law. 

In  cases  of  partnership  debts,  if  one  of  the  partners  dies  and 
the  survivor  becomes  insolvent  or  bankrupt,  the  Joint 
creditors  have  a  rigrht  to  be  paid  out  of  the  estate  of 
the  deceased  partner,  through  the  medium  of  the  equities 
subsisting  between  the  partners.     (Sec.  676.) 

The  ground  of  the  doctrine  is  that  every  partnership 
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debt  ia  joint  and  several ;  and,  in  all  sach  cases,  resort  may 
primarily  be  had  for  the  debt  to  the  soryiving  partners,  or  to 
the  assets  of  the  deceased  partner. 

At  law  an  execution  for  the  separate  debt  of  one  of  the 
partners  may  be  levied  npon  the  joint  property  of  the  partner- 
ship. In  such  a  case,  however,  the  judgment  creditor  can 
levy  on  the  Interest  only  of  the  judgment  debtor,  if  any, 
in  the  property,  after  payment  of  all  debts  and  other  charges 
thereon.     (Sec.  677.) 

The  creditor  can  take  only  the  same  interest  in  the 
property  which  the  Judgment  debtor  himself  would 
have  upon  the  final  settlements  of  all  the  accounts  of 
the  partnership.  And  after  the  sale  of  the  interest  of  the 
partner,  the  vendee  has  a  right  in  equity  to  call  for  an  account, 
and  thus  to  entitle  himself  to  the  interest  of  the  partner  in  the 
property  which  shall  be  ascertained  to  exist. 

The  remedy  for  the  other  partners,  if  nothing  is  due 
to  the  judgment  debtor  out  of  the  partnership  funds,  is  to  file 
a  bill  in  equity  against  the  vendee  of  the  sheriff,  to  have  the 
proper  accounts  taken. 

In  the  case  of  two  firms  dealing  with  each  other, 
where  some  or  all  the  partners  in  one  firm  are  partners  with 
other  persons  in  the  other  firm,  no  suit  can  be  maintained 
at  law  in  regard  to  any  transactions  or  debts  between  the 
two  firms ;  for,  in  such  suit,  all  the  partners  must  join  and  be 
joined ;  and  no  person  can  maintain  a  suit  against  him- 
self, or  against  himself  and  others.     (Sec.  679.) 

But  in  equity  it  is  otherwise,  for  there  it  is  sufficient 
that  all  the  parties  In  interest  are  before  the  court  as 
plaintiffs  or  as  defendants,  and  they  need  not,  as  at  law 
in  such  cases,  be  on  the  opposite  sides  of  the  record.  (Sec» 
680.) 

Equity,  in  all  such  cases,  looks  behind  the  form  of  the 
transactions  to  their  substance,  and  treats  the  different 
firms,  for  the  purpose  of  substantial  justice,  exactly  as  if  they 
were  composed  of  strangers,  or  were,  in  fact,  corporate  com- 
panies. 
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If  one  partner,  in  fraud  of  the  partnership  ri^rbto  or 

credits,  should  release  an  action,  that  release  would,  at  lato,  be 
obligatory  upon  all  the  partners.  But  equity  would  not  hesi- 
tate to  relieve  the  partnership.     (Sec.  681.) 

Where  a  discoyery,  an  account,  a  contribution,  an  injunc- 
tion, or  a  dissolution  is  sought,  in  cases  of  partnership  or 
where  a  due  enforcement  of  partnership  rights  and  duties  and 
credits  is  required,  it  is  plain  to  perceive  that,  generally,  a 
resort  to  courts  of  law  would  be  little  more  than  a  solemn 
mockery  of  Justice.     (Sec.  688.) 

It  is  said  that  where  there  is  a  right  there  ought  to  be 
a  remedy,  and,  if  the  law  gives  none,  it  ought  to  be  adminis- 
tered in  equity.  This  principle  is  of  frequent  application  in 
equity,  but  it  is  not  to  be  understood  as  of  universal  applica- 
tion. 

DISCOVERY. 

CANCEIiliATIOX  A]0>  DELIVERY  OF  IirSTBU- 
MENTS.  —  Every  original  bill  in  equity  may,  in  truth,  be 
properly  deemed  a  bill  of  discovery,  for  it  seeks  a  disclosure 
of  circumstances  relative  to  the  plaintiff's  case.     (Sec.  689.) 

But  that  which  is  usually  distinguished  by  this  appellation 
is  a  bill  for  the  discoveiy  of  facts,  resting  in  the  knowl- 
edge of  the  defendant,  or  of  deeds,  or  writings,  or  other 
things  in  his  custody,  possession,  or  power,  but  seeking  no 
relief  in  consequence  of  this  discovery,  although  it  may  pray 
for  a  stay  of  proceedings  at  law  until  the  discovery  shall  be 
made. 

Courts  of  law  are  incompetent  to  compel  such  a  dis- 
covery,  and,  therefore,  it  properly  falls  under  the  head  of  the 
exclxisive  jurisdiction  of  courts  of  equity. 

The  court,  having  acquired  cognizance  of  the  suit  for  the 
purpose  of  recovery j  will  entertain  it  for  the  purpose  of  rditf 
in  most  cases  of  fraud,    account,  accident,  and    mistake. 
(Sec.  691.) 

Equity  also  exercises  jurisdiction  over  cases  where  the 
rescission,  cancellation^  or  delivery  up  of  agreements,  securi- 
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ties  or  deeds  is  sought,  or  a  specific  performance  is  required  of 
the  terms  of  such  agreements,  secnrities,  or  deeds,  as  indis- 
pensable to  reciprocal  justice.     (Sec.  692.) 

Oourts  of  law  are  utterly  incompetent  to  make  sp^ 
oific  decree  for  any  relief  of  this  sort. 

Application  to  a  court  of  equity,  in  all  cases  of  this  sort,  is 
not,  strictly  speaking,  a  matter  of  absolute  right  upon  which 
the  court  is  bound  to  pass  a  final  decree.  But  it  is  a  matter 
of  sound  discretion  to  be  exercised  by  the  court,  either  in 
granting  or  refusing  relief.     (Sec.  698.) 

The  principle  upon  which  courts  of  equity  direct  the  deltvery 
tip,  oaneeUation^  or  reaciasion  of  agreements,  securities,  deeds, 
or  other  instruments,  is  technically  called  quia  timet — that  is, 
for  fear  that  such  agreements  or  other  instruments  may  be 
yexatiously  or  injuriously  used  against  him,  when  the  evidence 
to  impeach  them  may  be  lost ;  or  that  they  may  now  throw  a 
cloud  or  suspicion  over  his  title  or  interest.     (Sec.  694.) 

BSquity  will  generally  set  aside,  cancel,  and  direct 
to  be  delivered  up,  agreements  and  other  instruments, 
however  solemn  in  their  form  or  operation,  where  they  are 
wMaible^  and  not  merely  void,  under  the  following  circum- 
stances :  firsts  where  there  is  actual  frauds  in  the  party  defen- 
dant, in  which  the  plaintiff  has  not  participated;  secondly^ 
where  there  is  a  a  constructvoe  fraud  against  public  policy,  and 
the  plaintiff  has  not  participated  therein ;  thirdXy^  where  there 
is  tk fraud  against  public  policy^  and  the  party  plaintiff  has  par- 
ticipated therein,  but  public  policy  would  be  defeated  by  allow- 
ing it  to  stand ;  k»%,  where  there  is  a  constructive  fraud  by 
both  parties,  but  they  are  not  in  pari  delicto.     (Sec.  695.) 

Aparty  ought  not  to  be  permitted  to  avail  himself  of 
any  agreement,  deed,  or  other  Instrument,  procured 
by  his  own  actual  or  constructive  fraud,  or  by  his  own 
violation  of  legal  duty  or  public  policy,  to  the  prejudice  of  an 
innocent  party.     (Sec.  695a.) 

The  third  class  of  cases  may  be  illustrated  by  the  com- 
mon case  of  gaming  security,  which  will  be  decreed  to  be  given 
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up,  notwithstanding  both  parties  have  participated  in  the  vio- 
lation  of  the  law. 

The  fourth  class  may  also  be  lllastarated  by  oases  where 
although  both  parties  have  participated  in  the  gailty  transac- 
tion, yet  the  party  who  seeks  relief  has  acted  ander  oircooi- 
stances  of  oppression,  imposition,  hardship,  undue  influence, 
or  great  inequality  of  age  or  condition. 

Where  a  delivery  np,  or  cancellation  of  deeds  or 
other  instruments,  is  sought,  either  upon  the  ground  of 
their  original  invalidity,  or  of  their  subsequent  satisfaction,  or 
because  the  party  has  a  just  title  thereto,  or  derives  an  in- 
terest under  them,  courts  of  equity  act  upon  an  enlarged 
and  comprehensive  pollcyy  and  in  granting  'relief  will  im- 
pose such  terms  and  qualiflcalions  as  shall  meet  the  just 
equities  of  the  opposing  party.     (Sec.  707.) 

In  case  of  chattels  courts  of  equity  vrtll  not,  ordinarily, 
interfere  to  decree  a  specific  delivery,  because  by  a  suit 
at  law  a  full  compensation  may  be  obtained  in  damages, 
although  the  thing  itself  cannpt  be  specifically  obtained ;  and 
when  such  remedy  at  law  is  perfectly  adequate  and 
effectual,  there  is  no  reason  why  equity  should  afford  any 
aid  to  the  party.     (Sec.  708.) 

But  there  are  cases  of  personal  goods  and  chattels 
in  which  the  remedy  at  law  by  damages  would  be  utterly  in- 
adequate and  leave  the  injured  party  in  a  state  of  irremediable 
loss.     (Sec.  709.) 

In  such  cases  equity  will  grant  relief  by  requiring  the  specific 
delivery  of  the  tiling,  which  is  wrongfully  withheld. 

This  will  be  done  in  cases  where  the  principal  vaJae  of  the 
chattel  consists  in  its  high  antiquity,  or  in  its  being  i^  family 
relic,  ornament,  or  heirloom  —  such  as  andent  gems,  n»edals, 
coins,  paintings  of  old  and  distinguished  masters,  amvent 
statues  and  busts. 

Relief  will  also  be  granted  in  equity  where  the  party  in  pos- 
session of  the  chattel  has  acquired  such  possession  through  ^n 
alleged  abuse  of  power  on  the  part  of  one  standing  in  « 
fiduciary  relation  to  the  plaintiff. 
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SPECIFIC  PERFORMANCB. 

Equity,  in  obedience  to  the  cardinal  rule  of  natural  ju8tice« 
that  a  person  should  perform  his  agreement,  enforces, 
pursuant  to  a  regulated  and  judicial  discretion,  the  actual 
accomplishment  of  a  thing  stipulated  for,  on  the  ground  that 
what  is  lawfully  agreed  to  be  done  ought  to  be  done. 

This  branch  of  equity  Jurisdiction  is  of  a  very  ancient 
date.  It  may  be  distinctly  traced  back  to  the  reign  of 
Edward  IV.,  for  in  the  Year  Books  of  that  reign  it  was  ex- 
pressly recognised  by  the  chancellor  as  a  clear  Jurisdiction. 
(Sec.  716.) 

The  ground  of  the  Jurisdiction  is  that  a  court  of  law  is 
inadequate  to  decree  a  specific  performance,  and  can  relieye 
the  injured  party  only  by  a  compensation  in  damages, 
which  in  many  cases,  would  fall  far  short  of  the  redress  which 
his  situation  might  require. 

Whenever  a  party  wants  the  thing  in  specie,  and  he  cannot 
otherwise  be  fully  compensated,  courts  of  equity  will  grant 
him  a  specific  performance. 

With  reference  to  the  present  subject,  agreements  may  be 
divided  into  three  classes:  (1)  those  which  respect  personal 
property';  (2)  those  which  respect  personal  acts ;  and  (3) 
those  which  respect  real  property.     (Sec.  713.) 

Although  the  general  rule  is  not  to  entertain  Jurisdic- 
tion in  equity  for  a  specific  performance  of  agreements  re- 
specting  goods,  chattels,  stock,  choses  in  action,  and  other 
things  of  a  merely  personal  nature,  yet  the  rule  is,  as  we  have 
seen,  a  qualified  one  and  subject  to  exceptions ;  or  rather,  the 
rule  is  limited  to  cases  where  a  compensation  in  damages 
furnishes  a  complete  and  satisfactory  remedy.  (Sec. 
718.) 

Cases  of  agreements  to  form  a  partnership,  and  to 
execute  articles  accordingly,  may  be  specifically  decreed, 
although  they  relate  exclusively  to  chattel  interests ;  and  so 
of  a  covenants  for  a  lease  or  to  renew  a  lease ;  so  of  a  contract 
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for  the  sale  of  the  good-will  of  a  trade  and  of  a  yalnable 
secret  connected  with  it ;  for  no  adequate  compensation 
can,  in  sucli  cases,  be  made  at  law.     (Sec.  722.) 

And  if  a  party  covenants  tliat  he  will  not  carry  on 
his  trade  within  a- certain  distance*  or  in  a  certain  plaoe 
within  which  the  other  party  carries  on  the  same  trade, 
a  court  of  equity  will  restrain  the  party  from  breaking  the 
agreement  so  made.  In  such  cases  the  decree  operates,  pro 
tarUo^  as  a  specific  performance  (Sec.  722a.) 

The  jurisdiction  of  courts  of  equity,  to  decree  a  specific 
performance  of  contracts,  is  not  dependent  upon  or  affected 
by  the  form  or  character  of  the  instrument. 

It  is  maintained  that  courts  of  equity  ought  not  to  decline 
the  jurisdiction  for  a  specific  performance  of  contracts  when- 
ever the  remedy  at  law  is  doubtful  in  its  nature,  extent, 
operation,  or  adequacy. 

It  is  not  necessary  to  the  specific  performance  of  a  written 
agreement  that  it  should  be  signed  by  the  party  seeking 
to  enforce  it ;  if  the  agreement  is  certain,  fair,  and  just  in 
all  its  parts,  and  signed  by  the  party  sought  to  be  charged, 
that  is  sufilcient ;  the  want  of  mutuality  in  the  signature 
merely  is  no  objection  to  its  jenforcement.     (See  736.) 

In  cases  of  specific  performance  courts  of  equity  sometimes 
follow  the  law  and  sometimes  go  far  beyond  the  law,  and  their 
doctrines,  if  not  wholly  independent  of  the  point  whether  dam- 
ages would  be  given  at  law,  are  not  in  general  dependent  upon 
it.     (Sec.  741.) 

Sometimes  damages  may  be  recoverable  at  law  when 
courts  of  equity  would  not  yet  decree  a  specific  performance; 
and.  on  the  other  hand,  damages  may  not  be  recoverable  at 
law,  and  yet  relief  would  be  granted  in  equity. 

The  most  numerous  class  of  cases  in  which  conrtsof  equity 
are  called  upon  to  decree  a  specific  performance  of  contracts  ia 
that  class  respecting  land.     (Sec.  7.43. ) 

A  bill  for  a  specific  performance  of  a  contract  respecting 
land  may  be  entertained  by  courts  of  equity,  although  the  land 
is  situate  in  a  foreign  country,  if  the  parties  are  resident  within 
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the  territorial  jurisdiction  of  the  court.  The  ground  of  thlg 
Jurisdiction  is  that  courts  of  equity  have  authority  to  act 
upon  the  person ;  cequUas  agU  in  personam;  for,  in  all  suits  in 
equity,  the  primary  decree  is  in  personam  not  in  rem. 

But  a  court  of  equity  has  no  jurisdiction  in  cases  touching 
lands  in  foreign  countries,  unless  the  relief  sought  is  of  such  a 
nature  as  the  court  is  capable  of  administering  in  the  given 
case.     (Sec.  744a.) 

The  jurisdiction  of  courts  of  equity,  to  decree  specific  per- 
formance, is,  in  cases  of  contracts  respecting  land,  universally 
maintained ;  whereas,  in  cases  respecting  chattels,  it  is  limited 
to  special  circumstances.     (Sec.  746.) 

If  a  man  contracts  for  a  hundred  bales  of  cotton,  or  boxes 
of  sugar,  of  a  particular  description  or  quality,  if  the  contract 
is  not  specifically  performed,  he  may,  generally,  with  a  sum 
equal  to  the  market  price,  purchase  other  goods  of  the  same 
kind  and  quality,  and  thns  completely  obtain  his  object 
and  indenuilfy  himaelf  against  loss. 

But  In  contracts  respecting  a  specific  messuage  or 
parcel  of  land  It  is  different;  the  locality,  character 
vicinage,  soil,  easements,  or  accommodations  of  the  land  gen- 
erally, may  give  it  a  peculiar  and  special  value  in  the  eyes  of 
the  purchaser,  so  that  it  cannot  be  replaced  by  other  land  of 
the  same  precise  value,  and,  therefore,  compensation  In 
damages  would  not  be  adequate  relief. 

Courts  of  equity  will  not  permit  the  forms  of  law  to  be 
made  the  instruments  of  injustice ;  and  they  will,  there- 
fore, interpose  against  parties  attempting  to  avail  themselves 
of  the  rigid  rules  of  law  for  unconscientious  purposes.  (Sec. 
747.) 

They  dispense  with  that  which  would  make  a  com- 
pliance with  what  the  law  requires  oppressivCf  and,  in 
various  cases  of  such  contracts,  they  are  in  the  constant  habit 
of  relieving  a  party  who  has  acted  fairly,  although  negligently. 
(Sec.  748.) 

It  seems  that  where  the  party  against  whom  the  decree  is 
sought  shows  to  the  satisfaction  of  the  court  that  he  entered 

89 


450  EQUITY. 

into  the  contract  under  a  bona  Jide  misapprebension  in  a 
material  point*  the  contract  will  not  be  carried  into  effect. 
Thus,  where  A,  by  letter,  offered  to  sell  some  property  to  B  for 
£1,250,  and  B,  by  letter,  accepted  the  offer,  and  A,  by  mis- 
take, inserted  £1,250  in  his  letter  instead  of  £2,250,  and  so 
informed  B  immediately,  eqaity  would  not  enforce  the  con- 
tract.    (Sec.  749b.) 

He  wlio  seeks  a  specifle  performance  moat  show  an 
execution,  or  an  offer  to  ezecntey  on  his  part. 

Equity  will  not  decree  a  specific  performance  where  the 
contract  is  founded  in  fraud,  imposition,  mistake, 
undue  adTantage,  or  grona  misrepresentation ;  or 
where  from  a  change  of  circumstances,  or  otherwise,  it 
would  be  unconscientious  to  enforce  it.     (Sec.  750a.) 

Specific  performance  will  be  decreed  where  the  contract 
is  in  writing,  and  is  certain,  and  is  fair  in  all  its  parts,  and  is 
for  an  adequate  consideration,  and  is  capable  of  being  per- 
formed.    (Sec.  751.) 

In  some  cases  courts  of  equity  will  decree  the  specific 
performance  of  contracts  respecting  lands,  where  they  are 
within  the  provisions  of  the  statutes  of  frauds  and  per- 
juries. That  statute  has  been  generally  re-enacted  or  adopted 
in  this  country.     29  Car.  II.,  ch.  8. 

It  enacts:  '^That  all  interests  in  lands,  tenements,  and 
hereditaments,  except  leases  for  three  years,  not  put  in  writ- 
ing and  signed  by  the  parties  or  their  agents  authorized  by 
writing,  shall  not  have,  nor  be  deemed  in  law  or  equity  to  have, 
any  greater  force  or  effect  than  leases  on  estates  at 
will*"  It  further  enacts:  '^That  no  action  shall  be  brought, 
whereby  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in,  or  con- 
cerning, the  same,  or  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the 
making  thereof ,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
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be  in  writing  and  signed  by  the  party  or  his  lawfol 
agent."     (Sec.  752.) 

The  objects  of  this  statute  are  such  as  the  very  title  in- 
dicates— to  prevent  the  fraudulent  setting  up  of  pretended 
agreements,  and  then  supporting  them  by  perjury.  (Sec. 
753.) 

Besides,  there  is  a  manifest  policy  in  requiring  all  contracts 
of  an  important  nature  to  be  reduced  to  toritingy  since  other- 
wise, from  the  imperfection  of  memory,  and  the  honest  mis- 
takes of  witnesses,  it  must  often  happen  either  that  the  specific 
contract  is  incapable  of  exact  proof,  or  that  it  is  uninten- 
tionally varied  from  its  precise  original  terms. 

Equity  will  enforce  a  specific  performance  of  a  contract 
within  the  statute,  not  in  urriting^  where  it  is  fully  set  forth  in 
the  bill,  and  is  confessed  by  the  answer  of  the  defendant. 
But  even  where  the  answer  confesses  the  parol  agreement,  if  it 
insists,  by  way  of  defense,  upon  the  protection  of  the  statute, 
the  defense  must  prevail  as  a  bar.     (Sec.  755.) 

So  will  equity  enforce  a  specific  performance  of  a  contract 
within  the  statute  where  the  parol  agreement  has  been 
partly  carried  into  execution. 

Otherwise  one  party  would  be  able  to  practice  a  fraud  upon 
the  other,  and  it  could  never  be  the  intention  of  the  statute  to 
enable  any  party  to  commit  such  a  fraud  with  impunity. 
(Sec.  759.) 

Where  one  party  has  executed  his  part  of  the  agree- 
ment»  in  the  confidence  that  the  other  party  would  do  the 
same,  it  is  obvious  that  if  the  latter  should  refuse,  it  would  be 
a  fraud  upon  the  former  to  suffer  this  refusal  to  work  to  his 
prejudice. 

It  was  formerly  thought  that  a  deposit  or  security,  or  pay- 
ment of  the  purchase  money  or  a  part  of  it,  was  such  a  part 
performance  as  took  the  case  out  of  the  statute.  But  this 
doctrine  is  overthrown.     (Sec.  760. ) 

One  ground  why  part  payment  is  not  deemed  a  part  perform- 
ance sufficient  to  lift  the  case  out  of  the  statute  is  that  the 


452  EQcmr. 

money  can  be  recovered  back  again  at  law,  nnii^  there- 
fore, the  case  admits  of  fall  and  direct  compensation. 

Another  ground  is  that  the  statate  has  said  in  another  clause 
(that  which  respects  contracts  for  goods)  that  part  payment, 
by  way  of  earnest,  shall  operate  as  a  part  performance.  And 
hence  the  courts  have  considered  this  clause  a«  exdad- 
ingy  by  implication,  agreements  for  lands. 

But  the  general  rule  in  cases  of  this  sort  is  that  noth- 
ing is  to  be  considered  as  a  part  performance  which 
does  not  pat  the  party  into  a  sitaation  which  is  a  fraud  upon 
him,  nnless  the  agreement  is  fnlly  performed.    (Sec.  761.) 

Thas,  where  a  vendee  apon  a  parol  agreement  for  a  sale  of 
land  should  proceed  to  baild  a  house  on  the  land  in  the  confi- 
dence of  a  due  completion  of  the  contract,  in  sach  a  case  it 
would  be  a  manifest  fraud  upon  the  party  to  permit 
the  vendor  to  escape  from  a  strict  fallfillment  of  such 
agreement. 

To  take  a  case  out  of  the  statate  because  of  part  performance 
of  a  parol  contract,  it  is  indispensable  that  the  acts  done 
should  be  clear  and  definite,  and  referable  exclusively  to 
the  contract ;  and  the  contract  should  also  be  established 
by  competent  proofs  to  be  dear,  definite,  and  unequivocal 
in  all  its  terms.    (Sec.  764. ) 

A  contract  cannot  rest  partly  in  writing  and  partly 
in  parol.  The  writing  is  the  highest  evidence,  and  does 
away  with  the  necessity  and  effect  of  the  parol  evidence  if  it 
is  contradictory  to  it.     (Sec.  767.) 

When  the  court  simply  refiiaes  to  enforce  the  specific 
performance  of  a  contract,  it  leaves  the  party  to  his  remedy 
at  law.     (Sec.  769.) 

Bquity  will  allow  the  defendant  to  show  that  by  frauds 
accident,  or  mistake,  the  thing  bought  is  different  from  what 
he  intended ;  or  that  material  terms  have  been  omitted  in 
the  written  agreement;  or  that  there  has  been  a  variation 
of  it  by  parol ;  or  that  there  has  been  a  parol  discharge  of 
a  written  contract.     (Sec.  770.) 

The  ground  of  this  doctrine  is  that  courts  of  equity 
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ought  not  to  be  active  in  enforcing  claims  which  are  not, 
under  the  actual  circumstances,  just  as  between  the  parties. 

In  general,  it  may  be  stated  that  to  entitle  a  parly  to  a 
specific  performance,  he  mast  sho^  that  he  has  been  in  no 
default  in  not  having  performed  the  agreement,  and  that  he 
has  taken  all  proper  steps  towards  performance  on  his  own 
part.     (Sec.  771.) 

If  the  plaintiff  baa  been  guilty  of  gross  laches,  or  if 
he  apples  for  relief  after  a  long  lapse  of  time,  unexplained  by 
equitable  circumstances,  his  bill  will  be  dismissed ;  for  courts 
of  equity  do  not,  any  more  than  courts  of  law,  administer 
relief  to  the  gross  negligence  of  suitors. 

In  some  cases  courts  of  equity  will  decree  a  specific  execu- 
tion not  according  to  the  letter  of  the  contract  If  that 
will  be  nnconsclentloiiSy  but  they  will  modify  it  according 
t(»  the  change  of  circumstances.     (Sec.  775.) 

A  court  of  equity  will  also  decree  specific  performance  in 
sckme  cases,  where  the  action  at  law  has  been  lost  by 
the  default  of  the  party  seeking  the  specific  perform- 
ance,  if  it  be,  notwithstanding,  conscientious  that  the  agree- 
ment should  be  performed. 

Time  Is  not  generally  deemed  In  equity  to  be  of  the 
essence  of  the  contract  unless  the  parties  have  expressly  so 
stated  it,  or  it  necessarily  follows  from  the  nature  and  circum- 
stances of  the  contract.    (Sec.  776.) 

But  courts  of  equity  have  regard  to  time  so  far  as  It 
respects  the  goodf alth  and  diligence  of  the  parties.  If, 
however,  circumstances  of  a  reasonable  nature  have  disoMed 
the  party  from  a  strict  compliance,  or  if  he  comies,  recenti 
facto^  to  cakfoT  a  specific  performance,  the  suit  will  be  treated 
with  indulgence,  and,  generally,  with  favor  by  the  court. 

Bqulty  will  also  relieve  the  party  vendor,  by  decree- 
ing a  specific  performance  where  he  has  been  unable  to  comply 
with  his  contract  according  to  the  terms  of  it,  from  the  state 
of  his  title  at  the  time  if  he  comes  within  a  reasonable  time 
and  the  defect  is  cured.    (Sec.  777.) 

So,  if  he  is  unable  to  make  a  good  title  at  the  time  when 
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the  bill  is  brought,  if  he  is  in  a  conditioQ  to  make  sach  a 
title  at  or  before  the  time  of  the  decree. 

Where  there  is  a  substantial  defect  in  the  estate  sold, 
either  in  the  title  itself  or  in  the  representation  or  description, 
or  the  nature,  character,  situation,  extent,  or  quality  of 
it,  which  is  unknown  to  the  vendee,  and  in  regard  to 
which  he  is  not  put  upon  inquiry  there  a  specific  performance 
will  not  be  decreed  against  him.    (Sec.  778.) 

The  general  rule  is  that  the  purchaser ^  if  he  chooses,  is 
entitled  to  have  the  contract  specifically  performed  as 
far  as  the  vendor  can  perform  it,  and  to  have  abatement  out 
of  the  purchase  money,  or  compensation  for  any  deficiency  in 
the  title,  quantity,  quality,  description,  or  other  matters  touch- 
ing  the  estote.     ( Sec.  779 . ) 

But  if  the  purchaser  should  insist  upon  such  a  performance, 
the  court  will  grant  relief  only  upon  his  compliance  with 
equitable  terms. 

If  a  man,  in  confidence  of  the  parol  promise  of 
another  to  perform  the  intended  act,  should  omit  to  make 
certain  provisions,  gifts,  or  arrangements  for  other  persons, 
by  tmU  or  otherwise^  such  a  promise  would  be  specifically 
enforced  in  equity  against  such  promisee,  although  founded 
on  9L  parol  declaration^  creating  a  trust  contrary  to  the  statute 
of  frauds ;  for  it  would  be  a  fraud  upon  all  the  other 
parties  to  permit  him  to  derive  a  benefit  from  his  own  breach 
of  duty  and  obligation.     (Sec.  781.) 

Thus,  where  a  testator  was  about  altering  his  will  for  fear 
that  there  would  not  be  assets  enough  to  pay  all  the  legacies, 
kud  his  heir  at  law  persuaded  him  not  to  alter  it,  promising  to 
pay  all  the  legacies,  he  was  decreed  specifically  to  perform  his 
promise. 

Privity  of  contract  between  the  parties,  is,  in  general,  in- 
dispensable to  a  suit  at  law ;  but  courts  of  equity  act  in 
favor  of  all  persons,  claiming  by  assignment  under  the  parties, 
independent  of  any  such  privity.     (Sec.  783.) 

If  a  person  has,  in  writing,  contracted  to  sell  land,  and  after- 
wards refuses  to  perform  his  contract,  and  then  sells  the  land 
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to  a  purchaser, with  notice  of  the  contract,  the  latter  will  be 
compelled  to  perform  the  oontract  of  his  Tender^  for  he 
stands  apon  the  same  equity ;  and  although  he  is  not  personally 
liable  on  the  contract,  yet  he  will  be  decreed  to  convey  the 
land,  for  he  is  treated  as  a  trustee  of  the  first  Tendee. 
(Sec.  784.) 

In  general,  where  the  specific  execution  of  a  contract  re- 
specting lands  will  be  decreed  between  the  parties,  it 
will  be  decreed  between  all  persons  claiming  nnder 
them  in  privity  of  estate,  or  representation,  or  of  title, 
unless  other  controlling  equities  are  interposed.    (Sec.  788.) 

The  general  principle  upon  which  this  doctrine  pro- 
ceeds is  that,  from  the  time  of  the  contract  for  the  sale  of  the 
land,  the  vendor,  as  to  the  land,  becomes  a  trustee  for  the 
vendee,  and  the  vendee,  as  to  the  purchase  money,  a  trustee 
to  the  vendor,  who  has  a  lien  upon  the  land  therefor.  And 
every  subsequent  purchaser  from  either,  with  notice,  becomes 
subject  to  the  same  equities,  as  the  party  would  be  from 
whom  he  purchased.    (Seo.  789.) 

Where  a  man  has  entered  into  a  valid  contract  for  the  pur- 
chase of  land,  he  is  treated  in  equity  as  the  equitable 
owner  of  the  land,  and  the  vendor  is  treated  as  the 
owner  of  the  money.  The  purchaser  may  devise  it  as  land 
even  before  the  conveyance  is  made,  and  it  passes  by  descent 
to  his  heir  as  land.  The  vendor  is  deemed  in  equity  to  stand 
seized  of  it  for  the  benefit  of  the  purchaser.     (Sec.  790.) 

The  vendor  may  come  into  equity  for  a  specific  per- 
formance of  the  contract  on  the  other  side,  and  to  have 
the  money  paid ;  for  the  remedy  in  cases  of  specific  per- 
formance is  mutual,  and  the  purchase  money  is  treated  as 
the  personal  estate  of  the  vendor,  and  goes  as  such  to  his  per- 
sonal representatives. 

In  respect  to  voluntary  contracts,  or  such  as  are  not 
founded  in  a  valuable  consideration,  courts  of  equity  do 
not  enforce  them,  either  as  against  the  party  himself  or  as 
against  other  volunteers  claiming  under  him*    (Sec.  793b.) 

Where  there  is  any  matter  affecting  the  contract  about  which 
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the  party  might  bona  fide  make  a  mistake,  and  he  swears 
positiYely  that  he  did  make  such  mistake^  a  court  of 
equity  will  not  decree  specific  performance  against  him.  (Sec* 
798h.) 

"Where  the  party  agrees  to  conyey  the  land  with  foil 
eoYenants  of  warranty  and  release  of  dower^  and  he  is 
unable  to  procure  the  release  of  dower,  a  decree  of  specific 
performance  will  be  made  with  compensation  for  the  right  of 
dower,  and  an  exception  to  that  extent  in  the  covenants.  (See. 
798t.) 

Courts  of  equity  exerdse  a  discretion  in  decreeing  specific 
performance,  and  where  the  title  to  any  portion  of  the 
estate  falls,  or  is  not  of  a  marketable  character,  it  will  not  be 
forced  upon  the  purchaser.    (Sec.  798v. ) 

COMPENSATION  AND  DAMAGES. 

It  may  be  stated  as  a  general  proposition  that  for  breaches 
of  contract  and  other  wrongs  and  injuries  cognizable  at  law, 
courts  of  equity  do  not  entertain  Jurisdiction  to  gire 
redress  by  way  of  compensation  or  damages  where 
these  constitute  the  sole  objects  of  the  bill.    (Sec.  794. ) 

Wherever  the  matter  of  the  bill  is  merely  for  damages, 
and  there  is  a  perfect  remedy  therefore  at  law.  It  Is  far  better 
that  they  should  he  ascertained  hy  a  Jury,  than  by  the 
conscience  of  an  equity  judge. 

Compensation  or  damages  will,  ordinarily,  be  decreed 
in  equity  only  as  Incidental  to  other  relief  sought  by  the 
bill  and  granted  by  the  court,  or  where  there  Is  no  ade- 
quate remedy  at  law. 

The  mode  In  which  such  damages  are  ascertained  is 
either  by  a  reference  to  a  master  or  by  directing  an  issue, 
quantum  damnificatusj  which  is  trial  by  a  jury.     (Sec.  795.) 

INTERPLEADER. 

The  jurisdiction  of  a  court  of  equity  to  compel  an  inter- 
pleader follows  to  some  extent  the  analogies  of  the  law. 
(Sec.  806.) 
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Interpleader  is  applied  to  cases  where  two  or  more 
pi^rsons  claim  the  same  debt,  dutyy  or  thing,  from  an- 
other, hy  different  or  separate  Interests,  and  he,  not 

insisting  npon  any  riglit  in  the  matter,  and  not  knowing  to 
which  of  the  claimants  he  ought  rightly  to  render  such  debt, 
duty,  or  thing,  bat  fearing  that  he  may  suffer  injury  from  their 
conflicting  claims,  can  file  a  bUl  of  interpleader,  which  is  in 
its  nature  an  original  bill  for  relief. 

Generally,  the  bill  should  be  filed  before  any  Judg- 
ment  at  law  settling  the  right  of  the  respective  parties  to  the 
property  in  question,  the  object  of  the  bill  being  to  protect 
the  complainant  from  the  vexation  attendant  upon  defending 
all  the  suits  that  may  be  instituted  against  him  for  the  same 
property. 

If  an  Interpleader  at  law  will  lie  in  the  ease,  and  it 
would  be  effectual  for  the  protection  of  the  party,  then  the 
jurisdiction  in  equity  fails.    (Sec.  807. ) 

The  true  ground  upon  which  the  plaintiff  comes  into  equity 
is  that,  claiming  no  right  in  the  subject-matter  himself,  he  is, 
or  may  be,  vexed  by  having  two  legal  or  other  processes,  in 
the  names  of  different  persons,  going  on  against  him  at  the 
same  time. 

Ck>urts  of  equity  dispose  of  questions  arising  upon  bills  of 
interpleader  in  various  modes,  according  to  the  nature  of  the 
question  and  the  manner  in  wliich  it  is  brought  before  the 
court. 

BILLS  QUIA  TIMET. 

Bills  in  equity,  quia  timet^  are  in  the  nature  of  bills  of  pre- 
vention, to  accomplish  the  ends  of  precautionary  justice.  They 
are  ordinarily  applied  to  prevent  wrongs  or  anticipated 
mischiefs,  and  not  merely  to  redress  them  when  done.  (Sec. 
826.) 

The  party  seeks  the  aid  of  a  court  of  equity  because  he 
fears,  quia  timett  some  fnture  probable  Injury  to  his 
rights  or  interests,  and  not  because  an  injury  has  already  oc- 
curred which  requires  any  compensation  or  other  relief. 
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The  manner  In  which  this  aid  is  giyen  by  oonrts  at 
equity  is  dependent  upon  circiimstances.  They  interfere 
sometimes  by  the  appoiotment  of  a  receiver  to  reoeiye  rents  or 
other  income,  sometimes  by  an  order  to  pay  a  peoaniary  fund 
into  court,  sometimes  by  directing  security  to  be  given  or 
money  to  be  paid  over,  and  sometimes  by  the  mere  issuing  of 
an  injunction  or  other  remedial  process. 

The  appointment  of  a  receiver,  when  directed,  is  made 
for  the  benefit  and  on  behalf  of  all  the  parties  in  interest, 
and  not  for  the  benefit  of  the  plaintiff,  or  of  one  defendant 
only.    (Sec.  829.) 

The  appointment  of  a  receiver  is  a  matter  resting  in  the 
sound  discretion  of  the  court,  and  the  receiver,  when  ap- 
pointed, is  treated  as  virtually  an  officer  and  representative 
of  the  court,  and  subject  to  its  orders.    (Sec.  88 1.) 

A  receiver,  when  in  possession,  has  very  little  discre- 
tion allowed  him,  but  he  must  apply  from  time  to  time 
to  the  court  for  authority  to  do  such  acts  as  may  be  bene- 
ficial to  the  estate.  Thus,  he  is  not  at  liberty  to  bring  or  to 
defend  actions,  or  to  let  the  estate,  or  lay  out  money,  unless 
by  the  special  leave  of  the  court.     (Sec.  888a.) 

Where  a  receiver  is  appointed,  and  the  property  is  in 
possession  of  a  third  person,  who  claims  he  has  a  right 
to  retain  it,  the  receiver  must  either  proceed  by  a  suit,  in 
the  ordinary  way,  to  try  his  rights  to  it,  or  the  plaintiff  in 
equity  should  make  such  third  person  a  party  to  the  suit,  and 
apply  to  the  court  to  have  the  receivership  extended  to  the 
property  in  his  hands.    (Sec.  888b.) 

It  is  not  infrequent  for  a  bill,  quia  timet,  to  ask  for  the 
appointment  of  a  receiver  against  a  parly  who  is  right- 
fully in  possession,  or  who  is  entitled  to  possession  of  the 
fund,  or  who  has  an  interest  in  its  due  administration. 
(Sec.  885.) 

But  equity  will  not  withdraw  the  fund  from  him  by 
the  appointment  of  a  receiver  unless  the  facts  averred  and 
established  in  proof  show  that  there  has  been  an  abuse, 
or  is  danger  of  abuse  on  his  own  part. 
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Thus,'  whenever  the  appointment  of  a  receiver  is 
songht  against  an    execator  or   administrator^  it  is 

necessary  to  establish,  by  suitable  proofs,  that  there  is  some 
positive  loss,  or  danger  of  loss,  of  the  funds,  as,  for  instance, 
some  waste  or  misapplication  of  the  funds,  or  some  appre- 
hended danger  from  the  bankruptcy  insolvency,  or  personal 
fraud,  misconduct,  or  negligence,  of  the  executor  or  adminis- 
istrator.    (Sec.  886.) 

Soy  where  the  tenants  of  partieolar  estates  for  lif e^  or 
in  taily,  n^lect  to  keep  down  the  interest  due  upon  incum- 
brances upon  the  estates,  courts  of  equity  will  appoint  a 
receiver  to  receive  the  rents  and  profitSt  in  order  to  keep 
down  the  interest.    (Sec.  838. ) 

It  is  a  rule  in  equity  to  f  oliow  trust  money  whenever 
it  may  be  found  in  the  hands  of  any  person  who  has  not  prima 
ftteie  a  right  to  hold  it,  and  order  him  to  bring  it  into  court. 
(Sec.  840. ) 

"Where  there  is  a  future  right  of  enjoyment  of  per- 
sonal property*  equity  will  interfere  and  grant  relief  upon  a 
bill,  quia  timet^  where  there  is  any  danger  of  loss,  or  deteriora- 
tion, or  injury  to  it,  in  the  hands  of  the  party  who  is  entitled 
to  the  present  possession*    (Sec.  845.) 

There  are  oi^er  cases  where  a  remedial  justice  is  applied  in 
the  nature  of  bills,  quia  timet j  as  where  courts  of  equity  inter- 
fere to  prevent  the  waste  or  destruction  of  property, 
pendente  lite^  or  to  prevent  irreparable  mischief.  But  these 
cases  will  more  properly  come  under  the  head  of  ioj  unctions. 
(Sec.  851.) 

BILLS  OF  PEACE. 

By   a  hill   of  peace   we   are   to  understand  a  bil 

Drought  by  a  person  to  establish  and  repudiate  a  right  which 
he  claims,  and  which,  from  its  nature,  may  be  controverted 
by  different  persons,  at  different  times,  and  by  different 
actions.    (Sec.  853.) 

Bills  of  peace  sometimes  hear  a  resemblance  to  bills 
quia  timet.    But  the  latter,  however,  are  quite  distinguishable 
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from  the  fonner  in  Beveral  respects,  and  are  always  oaed  as 
a  preyentlTe  process  before  a  suit  is  acually  Insti- 
tated ;  whereas  bills  of  peace,  although  sometimes  brought 
before  any  suit  is  instituted  to  try  a  right,  are  most  geni- 
ally brought  after  the  right  has  been  tried  at  law. 
(Sec.  852.) 

The  obvious  design  of  such  a  bUl  is  to  proouie  repose 
from  perpetual  litigation,  and,  therefore,  it  is  Justly  called  a 
biU  of  peace. 

It  may  be  resorted  to  where  one  person  daims  or 
defends  a  right  against  many,  or  where  many  clahn  or 
defend  a  right  against  one.  In  such  oases  equity  inter- 
poses in  order  to  prevent  a  multiplicity  of  suits.    (Sec  854.) 

To  entitle  a  party  to  maintain  a  bill  of  peace  it  must  be 
clear  that  there  is  a  right  claimed  which  affects  many 
persons,  that  a  suitable  number  of  parties  in  interest  sre 
brought  before  the  court.    (Sec.  857.) 

Qills  of  peace  are  also  applied  to  cases  where  the  plaintiff 
has  after  repeated  and  satisfactory  trials,  established 
his  right  at  law,  and  yet  is  in  danger  of  farther  litiga- 
tion and  obstruction  from  new  attempts  to  controvert  it 
(Sec.  859.) 

In  such  cases  eqnliy  will  interfere  by  perpetual 
injunction  to  quiet  the  possession  of  the  plaintiff,  and  to 
suppress  future  litigation  of  the  right. 

INJUNCTIONS. 

A  writ  of  injunction  may  be  described  to  be  a  Judicial 
process  whereby  a  party  is  required  to  do  a  particular  thing, 
or  to  refrain  from  doing  a  particular  thing,  according  to  the 
exigency  of  the  writ.     (Sec.  861.) 

The  most  common  form  of  injunction  is  that  which 
operates  as  a  reatraint  upon  the  party  in  the  exercise  of  his  real 
and  supposed  rights,  and  is  sometimes  called  the  remedial 
writ  of  injunction. 

The  other  form,  commanding  an  act  to  be  done,  is 
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sometimes  ealled  the  Judicial  wrU^  because  it  issues  after  a 
decree,  and  Is  In  the  nature  of  an  execution  to  enforce 
the  same. 

The  object  of  this  process  is  generally  preventive  and 
protective^  rather  than  restorative,  althoagh  it  is  by  no  means 
confined  to  the  former.  It  seeks  to  prevent  a  meditated 
wrong  more  often  than  to  redress  an  Injory  already 
done.    (Sec.  862.) 

The  granting  or  refusal  of  Injunctions  Is  a  matter 
resting  In  the  sound  discretion  of  the  courtf  but  in- 
junctions are  now  more  liberally  granted,  than  in  former 
times.    (Sec.  868.) 

The  writ  of  Injunction  Is  peculiar  to  courts  of 
equity,  although  there  are  some  oases  where  courts  of  law 
may  ezerdse  analo^ona  pawen^  such  as  by  the  writ  of  prohi* 
bition  and  estrepement  in  cases  of  waste.    (Sec.  864.) 

Injunctions,  when  granted  on  hills,  are  either  tem- 
porary, as  until  the  coming  in  of  the  defendant's  answer,  or 
until  the  further  order  of  the  court,  or  until  the  hearing  of  the 
cause,  or  until  the  coming  in  of  the  report  of  the  master ;  or, 
they  are  perpetual,  as  when  they  form  a  part  of  the  decree 
after  the  hearing  upon  the  merits,  and  the  defendant  is  per- 
petually enjoined  from  any  assertion  of  a  particular  right,  or 
perpetually  restrained  from  the  doing  of  a  particular  act. 
(Sec.  873.) 

Injunctions  to  stay  proceedings  at  law  are  sometimes 
granted  to  stay  trial ;  or,  after  verdict,  to  stay  judgment;  or, 
after  judgment,  to  stay  execution ;  or,  if  the  execution  has 
been  effected,  to  stay  the  money  in  the  hands  of  the  sheriff. 
(Sec.  874.) 

A  writ  of  injunction  for  these  purposes  is  in  no  just  sense 
a  prohibition  to  the  courts  of  common  law  in  the  exercise  of 
tlieir  jurisdiction.  It  is  not  addressed  to  those  courts.  It 
does  not  even  affect  to  Interfere  with  them.  The  pro- 
cess, when  its  object  is  to  restrain  proceedings  at  law.  Is 
directed  only  to  the  parties.      It  neither  assumes    any 
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Biiperiority  o^er  the  ooart  in  which  the  {uxxMedings  are  had, 
nor  denies  its  jurisdiction.    (Sec.  875. ) 

Withont  a  Jurisdiction  of  this  sort  to  control  the  pit>- 
ceedingSf  or  to  enjoin  the  judgments  of  parties  at  law,  it  is 
most  obvious  that  equity  Jurispmdenoef  as  a  system  of 
remedial  Jnatioe,  would  be  grossly  inadequate  to  the 
ends  of  its  institution.    (Sec.  877.) 

The  great  mass  of  cases  in  which  an  injunction  is  ordinarily 
applied  for,  to  stay  proceedings  at  law^  is  where  the  rights 
of  the  party  are  wholly  equUable  in  their  own  nature,  or  are 
incapable,  under  the  circumstances,  of  being  CLSserted  in  a 
court  of  law.     (Sec.  882.) 

The  occasions  on  which  an  injunction  may  be  used* 
to  stay  proceedings  at  law,  are  almost  infinite  in  their 
nature  and  circumstances.  Grenerally,  in  all  esses  where,  by 
accident,  or  mistake  or  fraud,  or  otherwise,  a  party  has  an 
unfair  advantage  in  proceedings  in  a  court  of  law» 
which  must  necessarily  make  that  court  an  instrument  of  in- 
justice —  and  it  is,  therefore,  against  conscience  that  he  should 
use  that  advantage  —  a  court  of  equity  will  interfere  by  injuno- 
tion.     (Sec.  885.) 

The  injunction  is  not  confined  to  any  one  point  of  the  pro- 
ceedings at  law,  but  it  may,  upon  a  proper  case  being  presented 
to  the  court,  be  granted  at  any  stage  of  the  suit.  (Sec. 
886.) 

Injunctions  to  restrain  suits  at  law  are  usually  spoken  of  aa 
common  or  special.  The  common  injunction  is  the  writ  of 
injunction  issued  upon  and  for  the  default  of  the  defendant  in 
not  appearing  to  answer  the  bill.  It  is  also  granted  where  the 
defendant  obtains  an  order  for  further  time  to  answer  or  for  a 
commission  to  take  his  answer.     (Sec.  892. ) 

All  other  injunctions  granted  upon  other  occasions,  or  in- 
volving other  directions,  are  called  special  injunctions. 

It  is  asserted,  as  a  general  rule,  that  a  defense  cannot  be  set 
up  as  the  ground  of  a  bill  in  equity  for  injunction 
which  has  been  fully  and  fairly  tried  at  law,  although  it 
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may  be  the  opinion  of  a  court  of  equity  that  the  defense  ought 
to  have  been  sustained  at  law.     (See.  894.) 

Bat  relief  will  be  granted  where  the  defense  conld 
noty  at  the  time,  or  under  the  ciroumstances,  be  made  avail- 
able at  law  without  any  laches  of  the  party.    (Sec.  894.) 

Thus,  if  a  party  should  recover  a  judgment  at  law  for  a 
debt,  and  the  defendant  should  afterwards  find  a  receipt, 
under  the  plaintiff's  own  hand,  for  the  very  money  in  question, 
the  defendant  would  be  relieved  by  a  perpetual  injunction. 

Belief  will  not  be  granted  by  staying  proceedings  at 
law,  after  a  verdict,  If  the  party  applying  has  been  gniliy 
of  laches  In  the  matter  of  def  ense,  or  might,  by  reason- 
able diligence,  have  procured  the  requisite  proofs  before  the 
trial.     (Sec.  895.) 

If  a  matter  has  been  already  investigated  in  a  eonrt 
of  Jnsticef  according  to  the  common  and  ordinary  rules  of  in- 
vestigation, a  court  of  equity  cannot  take  on  itself  to  enter  into 
it  again.  It  is  more  important  that  an  end  shooid  be  put 
to  litigation  than  that  justice  should  be  done  in  every  case. 
(Sec.  896.) 

When  both  parties  to  a  suit  in  a  foreign  eonntryf 
are  residents  within  the  territorial  limits  of  another  country, 
the  courts  of  equity  in  the  latter  may  act  in  personam  upon 
those  parties,  and  direct  them,  by  injunction,  to  proceed  no 
further  in  such  suit.     (Sec.  899.) 

Batf  as  an  exception  to  this  rule^  it  is  held  that  the 
State  courts  cannot  enjoin  proceedings  in  the  courts  of  the 
United  States,  nor  the  latter  in  the  former  courts.  And  the 
like  doctrine  has  been  applied  by  the  State  courts  to  suits  and 
judgments  in  other  American  State  courts,  where  the  latter  are 
competent  to  administer  the  proper  relief.     (Sec.  900.) 

Conrto  of  equity  will  grant  injunctions  in  cases 
where  the  aggrieved  party  has  equitable  rights  only, 
and,  indeed,  it  is  said  that  these  courts  will  grant  them  more 
strongly  where  there  is  a  trust  estate. 

Injunctions  are  frequently  used  in  cases  of  waste 
when  the  remedy  at  law  is  imperfect,  or  is  wholly  denied ; 
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when  the  nature  of  the  injury  is  such  that  a  preTentlve  remedy 
is  indispensable,  and  it  should  be  permanent ;  where  matters 
of  disoovery  and  accounts  are  incidental  to  proper  relief. 

Injunctioiia  are  also  used  In  cases  of  nuisances. 
And  nuisances  may  be  of  two  sorts:  first:  such  as  are  injn- 
lions  to  Oie  pnblic  at  large  or  to  public  rights ;  secondly, 
such  as  are  injnrlons  to  the  rights  and  interests  of  pri- 
vate persons.    (Sec*  920.) 

In  cases  of  pnblio  nuisances,  properly  so  called,  an 
Indictment  lies  to  abate  them  and  to  punish  the  offenders. 
(Sec.  928. ) 

^ut  an  information  also  lies  in  equity  to  redress  the 
grievance  by  way  of  injunction. 

Bnt  the  question  of  nuisance  or  not  musty  In  cases 
of  doubty  be  tried  by  a  Jury,  and  the  injunction  will  be 
granted  or  not,  as  that  fact  is  decided.  And  the  court,  in  the 
exercise  of  its  jurisdiction,  will  direct  the  matter  to  be 
tried  upon  an  indiotmentf  and  reserve  its  decree  aooord- 
ingly. 

The  ground  of  this  Jurisdiction  of  oourts  of  equity  in 
cases  of  public  nuisances  is  their  ability  to  give  a  uiore  oom- 
plete  and  perfect  remedy  than  is  attainable  at  law.  They 
can  interpose,  where  the  courts  of  law  cannot,  to  restrain  and 
prevent  such  nuisances  which  are  threatened,  or  are  in 
progress,  as  well  as  to  abate  those  already  existing. 
(Sec.  924. ) 

Also  by  a  perpetual  injunction,  the  remedy  is  made 
complete  through  all  future  time;  whereas,  an  informa- 
tion or  indictment  at  the  common  law  can  only  dispose  of  the 
present  nuisance,  and  for  future  acts  new  prosecutions  must 
be  brought ;  and  then  the  remedial  Justice  in  equity  may 
be  prompt  and  immediate  before  irreparable  mischief  is 
done ;  whereas  at  law  nothing  can  be  done,  except  after  a  trial 
and  upon  the  award  of  judgment. 

But  courts  of  equity  will  grant  an  injunction  to  restrain  a 
public  nuisance  only  in  cases  where  the  fact  is  clearly 
made  upon  satisfactory  evidence.    For  if  the  evidence 
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be  confliotiug,  and  the  iz^nry  to  the  public  doubttult  that 
alone  will  oonstitate  a  ground  for  withholding  this  extraordi- 
nary interposition.     (Sec.  924a.) 

In  regard  to  private  nolsanoeay  the  interference  of 
courts  of  equity  by  way  of  injunction  is  founded  upon  the 
ground  of  restraining  irreparable  mischief,  or  of  suppressing 
oppressive  and  interminable  litigation,  or  of  preventing  mul- 
tiplicity of  suits.    (Sec.  925.) 

A  court  of  equity  will  restrain  acts  in  violation  of  an  agree* 
ment  where  the  injury  to  the  plaintiffs  would  be  irreparable 
and  the  recovery  of  damages  at  law  no  adequate  redress. 

Where  the  injury  i»  irreparable,  as  where  loss  of  health, 
loss  of  trade,  destruction  of  the  means  of  subsistence,  or  per- 
manent ruin  of  property,  may  or  will  ensue  from  the  wrongful 
act  or  erection — in  every  such  case  courts  of  equity  will  inter- 
fere by  injunction.    (Sec.  926.  ) 

Cases  of  a  nature  calling  for  Oie  like  remedial  inter- 
position of  equity  are :  the  obstruction  or  pollution  of  water- 
courses, the  diversion  of  streams  from  mills,  the  back-flowage 
on  mills,  and  the  pulling  down  of  the  banks  of  rivers,  and 
thereby  exposing  adjacent  lands  to  inundation.    (Sec.  927.) 

Courts  of  equity  will  also  interfere  by  injunction  to  restrain 
adjoining  landowners  from  so  digging  in  the  soil  of  their 
own  land  as  to  endanger  their  neighbors'  buildings.  (Sec. 
927a.) 

These  courts  also  interfere  in  cases  of  trespasses  — 
that  is  to  say,  to  prevent  irreparable  mischiefs  —  or  to  suppress 
multiplicity  of  suits  and  oppressive  litigation ;  and  upon  the 
same  grounds  they  interfere  in  cases  of  patents  for  in- 
ventionsy  and  in  cases  of  copyrights,  to  secure  the  rights 
of  the  inventor  or  author.     (Sec.  928.) 

Injunctions  are  also  granted  to  prevent  the  use  of  names, 
markSf  letters,  or  other  indicia  of  a  tradesman,  by  which 
to  pass  off  goods  to  purchasers  as  the  manufacture  of  that 
tradesman  when  they  are  not  so. 

The  true  ground  of  enjoining  the  use  of  a  trade- 
mark is  that  its  similarity  to  plaintill's  was  intended  by 
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defendants  to  give  parohasen  to  anderatand  the  goods  were 
the  same,  and  that  it  would  be  likely  to  produce  that  effect 
with  the  majority  of  purchasers.    (Sec.  95 Ih.) 

There  are  many  cases  in  which  cooirts  of  equity  will 
interfere  by  injunction  to  prevent  the  sale  of  real 
estate ;  as  to  restrain  the  vendor  from  selling  to  the  preju- 
dice of  the  vendee,  pending  a  bill  for  the  specific  performance 
of  a  contract  respecting  an  estate.     (Sec.  958.) 

In  like  manner  sales  may  be  restrained  in  all  cases  where 
they  are  inequitable,  or  may  operate  as  a  fraud,  upon 
the  rights  or  interests  of  third  persons ;  as,  in  cases  of  trusts 
and  special  authorities,  where  the  party  is  abusing  his  trust  or 
authority.     (Sec.  954.) 

Where  land  is  sold  with  covenant  froui  the  grantee, 
or  upon  condition  that  the  erections  upon  it  shall  be  of  a  pre- 
scribed character,  the  performance  of  such  stipulations  will 
be  enf  oi*ced  in  equity  by  restraining  any  departure 
from  them.     (Sec.  956.) 

A  preliminary  injunction  is  commonly  granted  upon 
such  conditions  as  the  court  deem  reasonable  and  prudent. 

No  injunction  will  be  granted  whenever  it  will  oper- 
ate oppressively  or  inequitably,  or  contrary  to  the  real 
justice  of  the  case,  or  where  it  is  not  the  fit  and  appropriate 
mode  of  redress  under  all  the  circumstances  of  the  case,  or 
where  it  will  or  may  work  an  immediate  mischief  or  fatal 
injury.     (Sec.  959a). 

It  may  be  said,  in  relation  to  special  injunctions,  that 
courts  of  equity  constantly  decline  to  lay  down  any 
rule  which  shall  limit  their  power  and  discretion  as  to 
their  particular  cases  in  which  such  injunctions  shall  be  granted 
or  withheld,  for  it  is  impossible  to  foresee  all  the  exigencies  of 
society  which  may  require  their  aid  and  assistance  to  protect 
rights  or  redress  wrongs.  (Sec.  959b.) 

There  is  no  power,  the  exercise  of  which  is  more 
delicate,  which  requires  greater  caution,  deliberation  and 
sound  discretion,  or  is  more  dangerous  in  a  doubtful  case, 
than  the  issuing  of  an  injunction.    It  is  the  strong  arm 
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of  equity,  that  never  otight  to  be  extended  unless  of  great 
injury,  where  courts  of  law  cannot  afford  an  adequate  or  com- 
mensurate remedy  in  damages.  The  right  most  be  deary 
the  injury  impending^  or  threatened*  so  as  to  be  averted 
only  by  the  protecting  preventive  process  of  injunction.  If 
it  issues  erroneouslyy  an  irreparable  injury  is  inflicted,  for 
which  there  can  be  no  redress^  it  being  the  act  of  a 
court — not  of  the  party  who  pays  for  it. 

TRUSTS. 

A  trost,  in  its  enlarged  sense,  may  be  defined  to  be  an 
equitable  riglj^,  title  or  interest  in  property,  real  or  personal, 
distinct  from  the  legal  ownership  thereof.    (Sec.  964.) 

The  legal  owner  holds  the  direct  and  absolute  dominion 
over  the  property  in  the  view  of  the  law,  but  the  income,  profits, 
or  benefits  thereof,  in  his  hands,  belong  wholly,  or  in  part,  to 
others. 

Three  things  are  said  to  be  indispensable  to  oonsti- 
tnte  a  valid  trust  ijiraty  sufficient  words  to  raise  it ;  seconditfy 
a  definite  subject ;  thirdly ^  a  certain  or  ascertained  object. 

For  the  most  part,  matters  of  trust  and  confidence  are 
exclusively  cognizable  in  courts  of  equity ;  there  being 
few  cases,  except  bailmentSf  and  rights  founded  in  con- 
tract, and  remedial  by  an  action  of  asaumpaU^  and  especially 
by  an  action|f or  money  had  and  received,  in  which  a  remedy 
can  be  administered  in  the  courts  of  law.     (Sec.  962.) 

It  is  also  said  that  a  trust  is  where  there  is  such  a  con- 
fidence between  parties  that  no  action  at  law  will  lie,  but 
is  merely  a  case  for  the  consideration  of  a  court  of  equity. 

Trusts,  cons'titute  a  very  important  and  comprehen- 
sive branch  of  equity  Jurisprudence;  and  when  the 
remedy  in  regard  to  them  ends  at  law,  then  the  exclusive  juris- 
diction in  equity,  for  the  most  part,  begins. 

It  is  quite  probable  that  those  trusts  which  are  exclusively 
cognizable  in  courts  of  equity,  were,  in  their  origin,  derived 
from  the  Boman  law.    (Sec.  965.) 
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The  statute  of  frauds,  29  Charles  II.,  oh.  8,  seo.  7,  which  his 
been  generally  adopted  in  this  country,  requires  all  declara- 
tions or  creations  of  trusts  or  confidences  of  any  lands, 
tenements,  and  hereditaments  to  be  manifested  and  proved  by 
some  writing  signed  by  the  party  entitled  to  declare  such 
trusts,  or  by  his  last  will  in  writing.    (Sec.  972.) 

From  the  terms  of  the  statute  it  is  apparent  it  does  not 
extend  to  declarations  of  trusts  of  personalty ;  neither 
does  it  prescribe  any  particular  form  or  solemnity  in  writing, 
nor  that  the  writing  should  be  under  seal. 

Any  writing  sufficiently  evinciye  of  a  trust,  as  a  letter, 
or  other  writing  of  a  trustee,  stating  the  trust,  or  any  language 
in  writing  clearly  expressive  of  a  trust  intended  by  the  party, 
although  in  the  form  of  a  desire  or  a  request,  or  a 
recommendation,  will  create  a  trust  by  implication. 

Uses  or  trusts,  to  be  raised  by  any  covenant  or  agree- 
ment of  a  party  in  equity,  must  be  founded  upon  some 
valuable  consideration,  for  courts  of  equity  will  not  en- 
force a  mere  gratuitous  gift  or  a  mere  moral  obligation. 
(Sec.  978.) 

Trusts  in  real  property,  which  are  exclusively  cognizable 
in  equity,  are  in  many  respects  governed  by  the  same  rules 
as  the  like  estates  at  law,  and  afford  a  striking  illustration 
of  the  maxim,  cequUaa  sequUur  legem.    (Sec*  974.) 

Where  a  trust  is  created  for  the  benefit  of  a  party,  it 
is  not  only  alienable  by  him  by  his  own  proper  act  and 
conveyance,  but  it  is  also  liable  to  be  disposed  of  by  operation 
of  law  ininvitum^  like  any  other  property.    (Sec.  974a.) 

In  general,  a  trustee  is  only  suable  in  equity  in  regard  to 
any  matters  touching  the  trust. 

It  is  a  general  rule  in  equity  that,  whenever  a  trust 
exists,  either  by  the  declaration  of  the  party  or  by  intend- 
ment or  implication  of  law,  and  the  party  creating 
the  trust  has  not  appointed  any  trustee  to  execute 
it,  equity  will  follow  the  legal  estate  and  decree  the  person 
in  whom  it  is  vested  (not  being  a  bona  ftde  purchaser, 
for  a  valuable  consideration  without  notice)  to  execute  tiie 
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tniBti  fdr  it  is  a  rale  in  equity,  which  admits  of  no  ezoeptiony 
that  a  court  of  equity  never  wants  a  trustee.     (Sec.  976. ) 

The  power  of  a  trustee  over  the  legal  estate  or 
property  vested  in  him,  properly  speaking,  exists  only  for  the 
benefit  of  the  cestui  gus  trua.    (Sec.  977.) 

What  powers  may  be  properly  exercised  over  tmst  property 
by  a  trustee  depends  upon  the  nature  of  the  trust,  and 
sometimes  upon  the  situation  of  the  cestui  que  trust.  Where 
the  cestui  que  trust  is  of  age,  or  sui  Juris  ^  the  trustee  has  no 
right  (unless  power  is  given)  to  change  the  nature  of  the 
estate,  as  by  converting  land  into  money,  or  money  into  land, 
so  as  to  bind  the  cestui  que  trust.    (Sec.  978.) 

Trusts  are  usually  divided  Into  express  trusts  and 
implied  trusts^  the  latter  comprehending  all  those  trusts  which 
are  called  constructive  and  resulting  trusts.    (Sec.  980.) 

Express  trusts  are  those  created  by  the  direct  and  posi- 
tive acts  of  the  parties,  by  some  writing,  or  deed,  or  will. 

Implied  trusts  are  those  which  are  deducible  from  the 
nature  of  the  transaction  as  a  matter  of  clear  intention, 
although  not  found  In  the  words  of  the  parties ;  or 
which  are  superinduced  upon  the  transaction  by  operation  of 
law  as  matter  of  equity,  independent  of  the  particular  inten* 
tion  of  the  parties. 

A  resulting  trust  is  created  by  one  man  furnishing  the 
money  to  pay  the  price  of  land  purchased  by  another,  and 
by  agreement  of  the  parties  conveyed  to  the  latter  for  the 
benefit  of  the  former.    (Sec.  982a. ) 

MORTGAGES. 

As  to  what  constitutes  a  mortgage  there  is  no  diffi- 
culty whatever  in  courts  of  equity,  although  there  may  be 
technical  embarrassment  in  courts  of  law.    (Sec.  1018.) 

The  particular  form  or  words  of  the  conveyance  are  unim- 
portant 

It  Is  a  general  rule^  subject  to  few  exceptions,  that  wher- 
ever a  oonv9yance,'assignment,  or  other  instrument  transferring 
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an  estate  is  originally  intended  between  the  parties  as  a 
security  for  money,  or  for  any  other  incumbranoe,  whether 
this  intention  appear  from  the  same  instmment  or  from  any 
other,  it  is  always  considered  in  equity  as  a  mortgage, 
and  consequently  is  redeemable  npon  the  performance  of  the 
conditions  or  stipulations  thereof. 

Parol  evidence  is  admissible  in  some  cases,  as  in  oases 
of  fraud,  accident,  and  mistake,  to  show  that  a  conTeyance, 
absolute  on  its  face,  was  intended  between  the  parties  to  be 
a  mere  mortgage  or  security  for  money. 

The  estate  of  the  mortgagee  being  treated  in  equity  as  a 
mere  security  for  the  debt,  it  follows  the  nature  of  the  debt. 
And  although  where  the  mortgage  is  in  fee  the  legal  estate 
descends  to  the  heir,  yet,  in  equity,  it  is  deemed  a  chattel 
interest  and  personal  estate,  and  belongs  to  the  personal  repre- 
sentatives as  assets. 

A  mortgage  may  be  created  by  a  conditional  deed,  as 
well  as  by  a  conveyance  and  mortgaging  back.  And  the 
assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  which 
existed  as  against  the  mortgagee.     (Sec.  1018d. ) 

Mortgages  may  not  only  be  created  by  the  express 
deeds  and  contracts  of  the  parties,  but  they  may  also  be 
implied^  in  equity,  from  the  nature  of  the  transactions  between 
the  parties,  and  then  they  are  termed  equitable  mortgages. 
(Sec.  1020.) 

In  equity,  whatever  property,  personal  or  real,  is  capable  of 
absolute  sale,  may  be  the  subject  of  a  mortgage.   (Sec.  1021.) 

Mortgages  are  often  given  to  secure  future  advances, 
and  in  such  cases,  where  the  mortgagee  has  notice  of  the 
subsequent  mortgage,  he  cannot  hold  his  security  for 
advances  made  after  such  notice.     (Sec.  1023a.) 

A  mortgage  of  personal  property  differs  from  a 
pledge.  The  former  is  a  conditional  transfer  or  conveyance 
of  the  property  itself ;  and,  if  the  condition  is  not  fully  per* 
formed,  the  whole  title  vests  absolutely,  at  law,  in  the 
mortgagee,  exactly  as  it  does  in  the  case  of  a  mortgage  of 
lands.    The  latter  only  passes  the  possession,  or,  at  most 
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a  special  property  only  to  the  pledgee,  with  a  right  of  retainer 
until  the  debt  is  paid.    (Seo.  1030. ) 

In  mortgages  of  personal  property  there  exists^  as 
in  mortgages  of  land,  an  equity  of  redemption,  whioh  may 
be  asserted  by  the  mortgagor.  Bat  there  is  a  difference  be- 
tween mortgages  of  land  and  mortgages  of  personal  property 
in  regard  to  the  rights  of  the  mortgagee  after  a  breach  of  the 
condition.  In  the  latter  case  the  mortgagee,  upon  due  notice, 
may  sell  the  personal  property  mortgaged  withont  a  bill  of 
foreclosure.    (Sec.  1031.) 

It  is  said  that  goods  pledged  or  leased  by  the  defendant  in 
ezecntion  may  be  levied  upon,  subject  to  the  rights  of  the 
pawnee  or  lessee.    (Sec.  1035b.) 

The  satisfaction  of  the  principal  debt,  by  payment  or 
otherwise,  will  be  deemed  in  equity  an  extinguishment  of 
the  mortgage  unless  there  is  an  express  or  implied  con- 
tract for  keeping  alive  the  original  security.     (Sec.  1036c.) 

An  extlngnlshment  of  the  debt  will  also  ordinarily  take 
place  where  the  mortgagee  becomes  also  the  absolute  owner 
of  the  equity  of  redemption,  for  then  the  equitable  estate 
becomes  merged  In  the  legal. 

When  the  mortgage  debt  Is  once  paid  off  the  secu- 
rity Is  so  effectually  extinguished  that  it  cannot  be 
made  a  continuing  security  for  further  advancements.  (Sec. 
1035d.) 

ASSIGNMENTS. 

Courts  of  equity  take  notice  of  assignments  of 
propertyy  and  enforce  the  rights  growing  out  of  the  same,  in 
many  cases  where  such  arrangements  are  not  recognized  at 
law  as  valid  or  effectual  to  pass  titles.    (Sec.  1039.) 

It  Is  a  well-known  rule  of  the  common  law  that  no 
possibility,  right,  title,  or  thing  in  action^  can  be  granted  to  a 
third  person ;  for  it  was  thought  that  a  different  rule  would 
be  the  occasion  of  multiplying  contentions  and  suits, 
as  it  would,  in  effect,  be  transferring  a  law  suit  to  a  stranger. 
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Hence,  at  common  law,  the  assignment  of  a  ohose  in  aefcion 
oonld  not  be  made  so  as  to  vest  in  the  assignee  a  right  of 
action  in  his  own  name.  And  this,,  with  the  exception  of 
negotiable  instrnments,  and  some  few  other  securities,  still 
continnes  to  be  the  general  rule  nnless  the  debtor  assents  to 
the  transfer. 

Bat  courts  of  equity  totally  disregard  this  nicely. 
They  give  effect  to  assignments  of  trusts  and  possibilities  of 
trusts,  and  contingent  interests,  and  expectancies,  whether 
they  are  in  real  or  personal  estate,  as  well  as  to  assignments 
of  choses  in  action.     (Sec.  1040.) 

Every  such  assignment  is  considered  in  equity  m 
amounting  to  an  agreement  to  permit  the  assignee  to 
make  use  of  the  name  of  the  assignor,  in  order  to  re- 
cover the  debt  or  reduce  the  property  into  possession. 

In  some  of  the  States  the  common  law  rule  has  been 
relaxed,  and  all  choses  in  action,  such  as  bonds,  mortgages, 
notes,  judgments,  debts,  contracts,  agreements — as  well  re- 
lating to  personal  as  real  estate  —  are  assignable,  and  will  psss 
to  the  assignee  a  right  of  action  in  the  name  of  the  as- 
signee. 

In  order  to  constitute  an  assignment  of  a  debt  or  other  chose 
Id  action,  in  equity,  no  particular  form  is  necessary;  and 
an  assignment  of  a  debt  may  be  by  parol  as  well  as  by  deed. 
(Sec.  1047.) 

A  draft  drawn  by  A  on  B,  in  favor  of  C,  for  a  valuable  con- 
sideration, amounts  to  a  valid  assignment  to  C  of  so  much  of 
the  funds  of  A  in  the  hands  of  B. 

Indeed,  any  order,  writing  or  act,  which  makes  an  ap- 
propriation of  a  fund  amounts  to  an  assignment  of  that 
fund. 

As  the  assignee  is  generally  entitled  to  all  the  remedies 
of  the  assignor,  so  he  is  generally  subject  to  all  the  equities 
between  the  assignor  and  his  debtor. 

In  order  to  perfect  his  title  against  the  debtor  it  is 
indispensable  that  the  assignee  should  immediately  give  notice 
of  the  assignment  to  the  debtor,  for,  otherwise,  a  priority 
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of  right  may  be  obtained  by  a  sabseqaent  assignee,  or  the 
debt  may  be  discharged  by  a  payment  to  the  assignor 
before  sach  notice. 

In  cases  of  assignments  of  a  debt  where  the  assignor  has 
collateral  security  therefor,  the  assignee  will  be  entitled 
to  the  full  benefit  of  sach  securities  unless  it  is  otherwise 
agreed  between  the  parties.    (Sec.  1047a.) 

It  is  principally  in  eases  of  assignments  that  coarts 
of  equity  have  occasion  to  examine  the  doctrine  of  champerty 
and  maintenance.    (Sec.  1048.) 

TIThere  there  is  no  contract  to  have  a  part  of  the 
thing  in  suit,  the  party  so  intermeddling  is  said  to  be  guilty 
of  maintenance.  But  if  the  party  stipulates  to  have  part  of 
the  thing  in  suit,  his  offense  is  called  champerty. 

Courts  of  equity  are  ever  solicitous  to  enforce  all 
the  principles  of  law  respecting  champerty  and  main- 
tenance ;  and  they  will  not,  in  any  case,  uphold  an  assign- 
ment which  involves  any  such  offensive  ingredients.  (Sec. 
1049.) 

WILLS. 

The  construction  of  wills  often  presents  embarrassing 
questions,  which  call  for  the  interposition  of  courts  of  equity 
to  expound. 

In  equity  executors  and  administrators  are  consid- 
ered as  trustees,  and  the  persons  to  whom  bequests  are  made, 
as  the  cestuia  que  triLsti  and  in  that  character  are  peculiarly 
entitled  to  the  protection  of  courts  of  equity. 

Incidental  to  the  Jurisdiction  over  trusts  is  the  duty 
of  giving  the  true  constructions  of  wills,  and  of  compel- 
ling their  execution  by  the  executors,  or  other  persons  to 
whom  a  duty  in  relation  thereto  is  confided. 

The  cardinal  rule  in  the  construction  of  wills  is  that  the 
intention  of  the  testator  is  to  govern,  if  consistent  with 
the  rules  of  law — that  is  the  testator  cannot  create  a  trust 
wliich  the  law  prohibits,  or  suspend  the  power  of  alienation,  or 
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the  absolute  ownership  of  property,  beyond  the  period  aUowed 
by  law. 

The  testator  Is  to  be  presumed  to  have  used  words 
in  their  natural  or  primary  sense,  nnless  there  is  some- 
thing in  the  situation  of  the  family  or  in  his  will  to  lead  to  a 
contrary  conclusion. 

He  is  not  bound  to  nse  any  particular  form  of  words 
to  devise  or  bequeath  a  legal  interest  in  property,  or  to  desig- 
nate the  objects  of  his  bounty,  provided  he  uses  language 
sufficient  to  show  his  intention. 

The  intention  of  the  testator  is  to  be  aseerCafaied 
from  the  whole  will  taken  together,  and  not  from  the 
language  of  any  particular  provision  or  clause  when  taken  by 
itself. 

For  the  purpose  of  construction  a  will  and  a  oodicil  may 
be  considered  together,  and  construed  as  different  parts  of 
the  same  will. 

The  word  '  ^  and  "  may  be  understood  disjunctively  for  *'  or," 
and  *^  or  "  for  **  and  *'  when  it  is  clear  such  was  the  intention 
of  the  testator. 

The  construction  will  be  most  favored  which  will  pre- 
vent a  total  failure  of  a  bequest,  if  specific^  and  the  intent  is 
to  be  gathered  from  the  words  of  the  will  itself. 

Where  the  language  employed  in  a  will  is  obscure 
or  ambiguous,  and  words  are  made  use  of  in  one  oonneo* 
tion  with  a  meaning  apparently  at  variance  with  the  sense  of 
the  same  words  in  another  clause,  extrinsic  circumstances 
may  be  resorted  to  for  the  purpose  of  aiding  the  court  in 
arriving  at  the  intention  of  the  testator. 

In  such  a  case,  the  situation  of  the  testator's  property,  the 
condition  of  his  family,  and  the  apparent  beneficiaries  may  be 
sidered  as  landmarks  to  guide  the  court  in  the  duty  of  inter- 
pretation. 

But  extrinsic  evidence  is  inadmissible  to  influence  the 
construction  of  a  will,  when  the  language^  is  clear,  and 
capable  of  construction  by  well-settled  rules. 

Effect  should  be  given  to  every  part  of  a  will,  and 
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no  portion  is  to  be  disregarded  unless  entirely  repugnant  to 
another  portion. 

No  two  wtllfl  are  in  all  respects  alike.  But  where  the 
same  precise  form  of  expression  occurs  in  a  will  that  has  been 
the  subject  of  some  former  adjudication,  unaffected  by  any 
different  intention  in  some  other  part  of  the  will,  tlie  courts, 
with  a  view  to  certainty  and  stability  of  titles,  will  follow  the 
judicial  precedent. 

The  intention  is  to  be  gathered  from  the  entire  instrument ; 
but,  rather  than  sacrifice  what  Is  clearly  the  whole 
scheme  of  the  testator,  incongruous  and  insensible  words 
must  give  way. 

Where  words  taken  in  their  technical  signification 
wonld  defeat  the  testator^s  intention,  as  collected  from 
the  whole  will,  a  liberxU  and  popular  meaning  may  be  given  to 
them. 

Where  the  intention  depends  upon  words  which  admit 
of  a  twofold  constmction,  one  of  -  which  would  render  it 
void,  and  the  other  uphold  it,  the  court  will  give  the  latter 
construction. 

One  name  may  be  substituted  for  another,  in  the  con- 
struction of  a  will  where  it  is  manifest,  not  only  that  the  name 
used  was  not  intended,  but  that  a  certain  other  name  was 
necessarily  intended. 

The  strict  grammatical  sense  is  not  always  re- 
garded, but  the  words  of  a  will  may  be  transposed  to  make 
a  limitation  sensible,  or  to  carry  into  effect  the  general  intent 
of  the  testator. 

The  court  will  abide  by  the  settled  meaning  of  the 
words  until  driven  out  by  strong,  solid,  and  rational  inter- 
pretation put  upon,  and  plain  inference  drawn  from,  the 
rest  of  the  will. 

If  the  language  admits  of  two  constructions,  one 
reasonable  and  natural,  and  the  other  less  so,  the  court 
will  adopt  the  former. 

It  sometimes  happens  in  wills  that  there  are 
clauses   inconsistent   with  each  other,  in  which  both 
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cannot  take  elf eot.  In  analogy  to  the  fact  that  the  last  will 
of  a  testator  is  to  prevail  in  preference  to  an  earlier  one,  the 
courts  treat  the  subsequent  words  In  the  will  aa  indi- 
cating a  subsequent  intention^  unless  there  be  other  ex- 
pressions of  the  will  which  make  it  apparent  that  theJlM  should 
take  effect. 

Somethnes  a  will  is  o/mbigwmM  in  its  terms,  and  the  tnie 
constraction  of  it  cannot  be  made  without  the  aid  of  a  conrt  of 
equity.  The  question  then  arises  whether  the  ambig- 
uity can  be  explained  by  resort  to  parol  evidence^  or 
whether  it  must  be  determined  solely  by  a  resort  to  other  parte 
of  the  will. 

Ambiguities  are  of  two  sorts:  one  is  called  a  laXmU  and 
the  other  a  poJtenJb  ambiguity. 

The  first  occurs  where  tbe  deed  or  instrument  is  sufficiently 
certain  and  free  from  ambiguity,  but  the  ambiguity  is  pro- 
duced by  evidence  of  something  extrinsic,  or  some  coUateral 
matter  out  of  the  instrument. 

A  latent  ambiguityf  which  is  raised  by  extrinsic  evi- 
dence, may  be  explained  in  the  same  manner.  Thus,  if 
a  person  grant  his  manor  of  S  to  one  of  his  heirs,  so  far  there 
appears  no  ambiguity;  but  if  it  should  be  proved  that  tiie 
grantor  has  the  manors  both  of  South  S  and  North  S,  this 
ambiguity  is  matter  of  fact,  and  parol  evidence  may  be  ad- 
mitted to  show  which  of  the  two  manors  the  party  intended  to 
convey. 

A  patent  ambiguity  is  such  as  appears  on  the  face  of  the 
instrument  itself. 

In  cases  of  patent  ambiguities  the  apparent  uncertainty 
may  be  removed  by  collecting  the  general  intention  from  other 
parts  of  the  instrument,  so  as  to  make  the  whole  consistent; 
and  this  is  a  legitimate  mode  of  explaining  the  ambig- 
uity* 

But  when,  after  comparing  the  several  parts  of  a  written 
instrument,  and  collecting  all  the  lights  which  t^  writing  U^ 
mppliea^  the  intention  of  the  parties  still  appears  to  be  on- 
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certain,  parol  eTidenoe  of  their  intention  is  not  admis- 
sible. 

If  any  deiise  is  expressed  d  onbtfolly  and  with  nn- 
certainty^  the  only  constrnction  which  it  is  capable  of  receiv- 
ing is  by  comparing  it  with  other  parts  of  the  will ;  and 
declarations  of  the  testator  are  not  admissible  to  re- 
move the  apparent  ambiguity  or  to  explain  his  inten- 
tion. 

The  role  which  exclades  parol  evidence  to  explain 
a  patent  ambigrnity  in  a  deed  or  will  should  not  be  carried 
to  the  extent  of  shutting  out  evidence  of  the  situation  and 
circumstances  of  the  parties,  for  the  purpose  of  assisting 
them  in  putting  a  construction  on  wills  that  are  not  clearly 
expressed. 

A  latent  ambiguity  sometimes  relates  to  the  person  of  the 
legatee,  and  sometimes  to  the  subject  of  the  bequest;  but» 
in  either  case,  if  the  doubt  be  created  by  extrinsic  evidence,  it 
may  be  removed  in  the  same  way. 

The  reason  of  the  rule  which  excludes  parol  evidence 
to  explain  a  patent  ambiguity  is  that  the  law  will  not  couple 
and  mingle  matter  of  specialty,  which  is  of  the  higher 
account,  with  matter  of  averment,  which  is  of  inferior 
account  in  law ;  for  that  were  to  make  all  deeds  hollow,  and 
subject  to  averment,  and  so  in  effect,  to  make  that  pass 
without  deed  which  the  law  appoints  shall  not  pass 
but  by  deed. 

Ambiguity  of  language  is,  however,  to  be  distinguished 
from  unintelligibility  and  inaccuracy ;  for  words  cannot  be 
said  to  be  ambiguous  unless  their  signification  seem  doubt- 
ful and  uncertain  to  persons  of  competent  skill  and  knowledge 
^to  understand  them. 

^    The  general  presumption  is  that  the  testator  expects  the 
words  of  his  will  to  speak  from  his  death.    A  difter- 
*ent  construction  will  not  therefore  be  admitted  unless  very 
obviously  intended.    (Sec.  1074b.) 

Upon  the  construction  of  wills  we  are  not  much 
assisted  by  a  reference  to  cases  unless  the  will,  or  the 
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words  used,  are  very  similar.  If  this  is  not  so  they  are  more 
likely  to  mislead  than  to  assist  in  coming  to  a  correct  concln- 
sion.     (Sec.  1074f.) 

ELECTION. 

Electloiiy  in  the  sense  here  need,  is  the  obligation  imposed 
upon  a  party  to  choose  between  two  Inconalstent 
or  alteniatiTe  rights  or  claims  in  cases  where  there  is 
clear  intention  of  the  person  from  whom  he  derives  one  that 
he  should  not  enjoy  both.     (Sec.  1075. ) 

Bvery  case  of  election  presupposes  a  plurality  of 
gifts  or  rights,  with  an  intention  express  or  implied,  of  the 
party  who  has  a  right  to  control  one  or  both,  that  one  shonld 
be  a  substitute  for  the  other.  The  party  who  is  to  take 
has  a  choice,  but  he  cannot  enjoy  the  benefits  of  both. 

Thus,  if  a  testator  should,  by  his  will,  give  to  a  legatee  an 
absolute  legacy  of  ten  thousand  dollars,  or  an  annuity  of  one 
thousand  dollars  per  annum  during  his  life,  at  his  election,  it 
would  be  clear  that  he  ought  not  to  have  both,  and  should  be 
compelled  to  make  an  election.    (Sec.  1076.) 

Election  may  be:  first,  express  and  positive;  secondly, 
implied  and  constructive. 

Courts  of  equity  adopt  the  rational  exposition  of  the  will  — 
that  there  is  an  implied  condition  that  he  who  accepts 
a  benefit  under  the  instrument,  shall  adopt  the  whole, 
conforming  to  all  its  provisions,  and  renouncing  every  right 
inconsistent  with  it.     (Sec.  1077). 

The  doctrine  of  election  is  equally  applicable  to  all 
interests,  whether  they  are  immediate  or  remote,  vested  or 
contingent,  of  value  or  of  no  value,  and  whether  these  inter- 
ests are  in  real  or  personal  estate. 

SATISFACTION. 

Satisfaction  may  be  defined  in  equity  to  be  the  donv 
tion  of  a  thing,  with  the  intention,  express  or  implied,  that  it 
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Is  to  be  an  ezttngaishment  of  some  existing  right  or  claim  of 
the  donee.    (Sec.  1099.) 

What  is  given  by  a  will  onght,  from  the  character  of  the 
instrument,  ordinarily  to  be  deemed  as  given  as  a  mere 
bounty^  unless  a  contrary  intention  is  apparent  on  the  face  of 
the  instrnment.    (Sec.  1100.) 

But  equity  has  proceeded  upon  an  opposite  ground,  and 
the  donation  is  held  to  be  a  satlsf  action,  unless  that 
conclusion  is  repelled  by  the  nature  of  the  gift,  the  terms  of 
the  will,  or  the  attendant  circumstances. 

Qnestions  of  satisfaction  usually  come  before  courts  of 
equity  in  three  classes  of  cases :  firsts  Id  cases  of  portions 
secured  by  a  marriage  settlement ;  secondly^  in  cases  of  por- 
tions given  by  a  will,  and  an  advancement  to  the  donee  after- 
wards in  the  life-time  of  the  testator;  thiTdLy^  in  cases  of 
legacies  to  creditors.    (Sec.  1109.) 

CHABTTIES. 

Courts  of  equity  take  jurisdiction  in  carrying  into 
effect  charitable  bequests,  however  general  are  the  pur- 
poses and  objects  intended,  if  sufficiently  certain  to  be  intel- 
ligible, and  without  regard  to  the  fact  of  the  existence  of  a 
trustee  capable  of  holding  the  legal  estate.     (Sec.  1154d.) 

In  carrying  into  execution  a  bequest  to  an  individual, 
the  mode  in  wliich  the  legacy  is  to  take  effect  is  deemed  to 
be  of  the  substance  of  the  legacy ;  yet  where  the  legacy  is  to 
a  charity,  the  court  will  consider  charity  as  the  substance; 
and  in  such  cases  only,  if  the  mode  pointed  out  fail,  it  will 
provide  another  mode  by  which  the  charity  may  take  effect. 
(Sec.  1167.) 

Another  principle  is  that  if  the  bequest  be  for  charity,  it 
matters  not  how  uncertain  the  persons  or  the  objects 
may  be,  or  whether  the  persons  who  are  to  take  are  in  esse, 
or  not ;  or  whether  the  legatee  be  a  corporation  capable  in 
law  of  taking  or  not;  or  whether  the  bequest  can  be  carried 
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into  e2;aot  txecattoDy  or  not;  for  in  all  these  and  like  caaes 
the  coiirt  will  auatatn  the  legacy.    (Sec.  1169.) 

Where  a  literal  execntion  becomes  Inexpedient,  or 
impraotieable»  the  court  will  ezecnte  it  as  nearly  as  it  oan 
according  to  the  original  purpose,  or  as  the  teohnical  expres- 
sion is,  cypres. 

The  general  rule  Is  that  if  the  lands  are  given  to  a  cor- 
poration for  any  charitable  uses,  which  the  donor  contemplates 
to  last  forever,  the  heir  never  can  have  the  land  back 
again.     (Sec.  1177.) 

When  the  Increased  revenues  of  a  charity  extend 
beyond  the  original  objects^  the  general  rule  as  to  the  ap- 
plication of  such  increased  revenues  is  that  they  are  not  a 
resulting  trust  for  the  heirs  at  law,  but  they  are  to  be 
applied  to  similar  charitable  purposes,  and  to  the  augmentation 
of  the  benefits  of  the  charity.     (Sec.  1178.) 

Courts  of  equity  will  not  transfer  the  administra- 
tion of  a  charity  to  a  new  trustee  unless  there  is  proof  of 
incapacity  or  unfaithfulness  in  the  trustee  named  in  the  gift ; 
or  where  there  has  occurred  a  failure  of  the  objects  of  the 
charity.     (Sec.  117da.) 

All  these  doctrines  proceed  upon  the  same  ground  —  Uiat 
it  is  the  duty  of  the  court  to  effectuate  the  general  Inten- 
tion of  the  testator.  And,  accordingly,  the  application  of 
them  ceases  whenever  such  general  intention  is  not  to  be  found. 
(Sec.  1182.) 

If  the  testator  means  to  create  a  trust,  and  the  trust  is  not 
effectually  created,  or  fails,  the  next  of  kin  must  take. 
(Sec.  1183.) 

The  Jurisdiction  of  a  court  of  equity,  with  respect  to 
charitable  bequests,  is  derived  from  its  general  authority 
to  carry  Into  execution  the  trusts  of  a  will  or  other 
Instrument  according  to  the  intention  expressed  in  that  will 
or  instrument.     (Sec.  1187. ) 

If  the  trustees  of  a  charity  should  grossly  abuse  their 
trust,  a  court  of  equity  may  go  to  the  length  of  taking  it  away 
from  them,  and  conunit  the  administration  of  the  charity 
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to  other  hands.  Bat  this  is  no  more  than  the  court  will  do 
in  proper  cases  for  any  gross  abase  of  other  trusts.  (Sec. 
1191.) 

Courts  of  eqaity  exercise  a  benign  authority  in  the  admin- 
istration of  trusts,  to  prevent  the  misapplieation  of  prop- 
erty accomnlated  for  one  purpose  from  being  devoted 
to  another  and  different  object. 

The  cardinal  design  is  to  carry  out  the  intent  of  the 
donor,  when  consistent  with  the  rules  of  law.  If  the  appli- 
cation of  the  ordinary  doctrines  of  the  court  works  injustice, 
or  if,  by  the  lapse  of  time  or  other  causes,  the  public  good 
would  be  promoted  by  a  diversion  of  the  funds  to  other 
objects,  in  whole  or  in  part,  the  remedy  is  with  the  legis- 
lature, and  not  with  the  courts. 

It  should  be  stated  that  the  cy  pres  doctrine  of  the  English 
courts  of  chancery  does  not  exist  in  all  its  force,  if  at  aU, 
in  the  equity  courts  of  some  of  our  States,  and  that  the 
courts  of  equity  in  those  States  are  not  clothed  with  the  power, 
or  charged  with  the  duty  of  devising  a  scheme  of  charity,  and 
decreeing  its  execution,  where  no  scheme  was  framed  by  the 
testator.     (Sec.  1176.) 

In  general,  the  courts  of  equity  in  this  country  must 
deal  with  bequests  and  trusts  for  charitable  uses,  as 
they  deal  with  bequests  and  trusts  for  other  lawful  parposes, 
and  decide  them  upon  the  same  principles. 

And  if  the  object  to  be  benefited  is  so  indefinite,  and 
so  vaguely  described,  that  the  bequest  or  trust  cannot  be  sup- 
ported in  the  case  of  an  ordinary  trust,  it  cannot  be  estab- 
lished in  any  court  of  equity  on  the  ground  that  it  is  a 
charity. 

IMPLIED  TRUSTS. 

All  trusts  are  either  express  trusts^  which  are  raised  and 
created  by  act  of  the  parties,  or  implied  trusts^  which  are 
raised  or  created  by  act  or  construction  of  law.  (Sec* 
1195.) 
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BzpreM  tnuts  are  declared  either  by  word  or  writ- 
tag;  and  these  declarations  appear  either  by  direct  and  mani- 
fest proof,  or  violent  and  necessary  presnmption. 

Implied  tmats  may  be  divided  Into  two  general 
classes:  Jlrst^  those  which  stand  open  the  presamed  intention 
of  the  parties ;  secovMy^  those  which  are  independent  of  such 
intention,  and  are  forced  upon  the  conscience  of  the  party  by 
operation  of  law*  As,  for  example,  in  case  of  meditated  fraud- 
imposition,  notice  of  an  adverse  equity,  and  cases  of  similar 
nature. 

It  Is  a  general  role  that  a  trust  Is  never  pre- 
sumed or  Implied  as  intended  by  the  parties,  unless, 
taking  all  the  circumstances  together,  that  is  the  fair  and  res^ 
sonable  interpretation  of  their  acts  and  transactions. 

Where  a  man  buys  land  In  the  name  of  another^  and 
pays  the  consideration  money,  the  land  will  generally  be  held 
by  the  grantee  In  trust  for  the  person  who  pays  the  con- 
sideration money.    (Sec*  1201.) 

As  the  doctrine  of  resulting  uses  and  trusts  is  founded 
upon  a  mere  implication  of  law,  parol  evidence  Is  generally 
admissible  for  the  purpose  of  rebutting  such  resulting 
use  or  trust. 

But  whether,  after  the  death  of  the  supposed  nominal  pur- 
chaser, parol  proof  alone  is  admissible  against  the  express 
declaration  of  the  deed,  is  not  so  clear. 

Where  real  estate  Is  purchased  for  partnership  pur- 
posesy  and  on  partnership  account,  it  is  immaterial,  in  the 
view  of  a  court  of  equity,  in  whose  name  or  names  the  pur- 
chase is  made  and  the  conveyance  is  taken ;  It  Is  In  equity 
deemed  partnership  property,  not  subject  to  surviv- 
orship ;  and  the  partners  are  deemed  the  cestuia  qt^e  trust 
thereof.     (Sec.  1207.) 

Such  real  estate,  belonging  to  a  partnership,  is  generally, 
if  not  universally,  treated  as  personal  property  of  the  part- 
nership. 

Generally  speaking,  whatever  Is  purchased  with  part- 
nership property*  to  be  used  for  partnership  purposes.  Is 
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treated  as  a  trust  for  the  partnerslilpf  in  whose  name 
the  purchase  may  be  made.     (Sec.  1207a. ) 

So,  in  the  case  of  a  purchase  of  land  by  a  trustee 
tn  his  own  narne^  in  parsoance  of  the  trust,  the  cestui  que 
trust  is  entitled  to  the  estate.    (Sec  1210.) 

In  every  case  where  the  trust  nioney  can  be  distinctly 
traced  a  court  of  equity  will  fasten  a  trust  upon  the 
land  in  favor  of  the  person  beneficially  entitled  to  the  money. 

Whatever  acts  are  done  by  tmsteesy  in  regfard  to 
trust  propertyy  shall  be  deemed  to  be  done  for  the  benefit  of 
the  cestui  que  trusty  and  not  for  the  benefit  of  the  trustee. 
(Sec.  1211.) 

If  a  trustee  should  misapply  the  funds  of  the  cestui 
que  trusty  the  latter  would  have  an  election  either  to  take 
the  security  or  other  property  in  which  the  funds  were 
wrongfully  invested,  or  to  demand  repayment  from  the 
trustee  of  the  original  funds. 

The  same  principle  will  apply  to  persons  standing  in 
other  Judiciary  relations  to  each  other.  Thus,  for  ex* 
ample,  if  an  agent,  who  is  employed  to  purchase  for  another, 
purchases  in  his  own  name,  or  for  his  own  account,  he  will  be 
held  to  be  a  trustee  of  the  principal  at  the  option  of  another. 
(Sec.  1211a.) 

▲nother  class  of  cases,  illustrating  the  doctrine  of  implied 
trusts,  is  that  which  embraces  what  is  commonly  called  the 
equitable  conversion  of  property.     (Sec.  1212.) 

By  this  is  meant  an  implied  or  equitable  change  of  property 
from  real  to  personal,  or  from  personal  to  real ;  so  that  each 
is  transferable  and  descendible  according  to  its  new 
character,  as  it  arises  out  of  the  contracts  or  other  acts  and 
intentions  of  the  parties. 

This  change  is  a  mere  consequence  of  the  common  doctrine 
of  courts  of  equity  that,  where  things  are  agreed  to  be 
done,  they  are  to  be  treated,  for  many  purposes^  as  if 
they  were  actually  done.  Thus,  where  a  contract  is  made 
for  the  sale  of  land,  the  vendor  is,  in  equity,  deemed  a  trustee 
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for  the  Tdndee  of  the  real  estate,  and  the  vendee  is  decreed  i 
trustee  for  the  vendors  of  the  purchase  money. 

Under  such  circumstances  the  vendee  is  treated  as  the 
owner  of  the  land»  and  it  is  descendible  as  his  real 
estate*  And  the  money  Is  treated  as  the  personal 
estate  of  the  vendor,  and  is  subject  to  the  like  modes  of  di»* 
position  by  him  as  other  personalty » and  is  distributable  in  the 
same  manner,  on  his  death. 

Land,  articled  to  be  sold  and  turned  into  m6ney ,  is  repoted 
money;  and  money,  articled  or  bequeathed  to  be  invested  in 
land  is  ordinarily  deemed  to  be  land* 

Another  class  of  implied  trusts  arises  from  what  are 
properly  called  eqnitable  liens;  by  which  we  are  to 
understand  such  liens  as  exist  in  equity,  and  of  which  courtB 
of  equity  alone  take  cognisance.     (Sec.  1215.) 

A  lien  is  not,  strictly  speaking,  either  a  /ks  inrey  or  t 
Ju8  ad  rem  —  that  is,  it  is  not  a  property  in  the  tiling  itself, 
nor  does  it  constitute  a  right  of  action  for  the  thing.  It  more 
properly  constitutes  a  charge  upon  the  thing* 

At  law  a  lien  is  usually  deemed  to  be  a  right  to  pos- 
sess and  retain  a  thing  until  some  charge  upon  it  is  paid  or 
removed.     (Sec.  1216.) 

liiens  at  law  generally  arise  either  by  the  express  agree- 
ment of  the  parties,  or  by  the  usage  of  trade — which  amounts 
to  an  implied  agreement  —  or  by  mere  operation  of  law. 

But  there  are  liens  recognised  in  equity  whose  exist- 
ence is  not  known  or  obligation  enforced  at  law ;  and  in  regard 
to  these  liens,  it  may  be  generally  stated  that  they  arise  from 
constructive  trusts.     (Sec.  1217.) 

Such  liens,  therefore,  are  wholly  independent  of  the  pos- 
session of  the  thing  to  which  they  are  attached,  as  a 
charge  or  incumbrance,  and  they  can  be  enforced  only  in 
courts  of  equity. 

The  usual  course  of  enforcing  a  lien  in  equity,  if  not 
discharged,  is  by  a  sale  of  the  property  to  which  it  is  attached. 

In  equity  the  vendor  of  land  has  a  lien  on  the  land  for  the 
amount  of  the  purchase  money,  not  only  against  the  vendee 
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blmsetC  and  his  heirs,  and  other  privies  in  estate,  but  also 
against  all  subsequent  purchasers  haylngr  notioe  that  the 
purchase  money  remains  unpaid. 

Where  a  conveyance  Is  made  prematurely  before 
money  paid,  the  money  is  considered  as  a  lien  on  that  estate 
in  the  hands  of  the  vendee.  So,  where  money  Is  paid  pre- 
maturely^  the  money  would  be  considered  as  a  lien  on  the 
estate  of  the  vendor  for  the  personal  representatives  of  the  pur- 
chaser. 

The  general  rule  seems  to  be  that  the  absolute  dominion 
over  property  sold  is  not  acquired  by  the  purchaser 
until  he  has  paid  the  price,  or  has  otherwise  satisfied  it, 
unless  the  vendor  has  agreed  to  trust  to  the  personal  credit  of 
the  buyer ;  for  a  thing  may  well  be  deemed  to  be  unconscien- 
tiously  obtained  when  the  consideration  is  not  paid.  (Sec. 
1220.) 

Generally  speaking,  the  lien  of  the  vendor  exists,  and 
the  burden  of  proof  is  on  the  purchaser  to  establish  that,  in 
the  particular  case,  it  has  been  intentionally  displaced  or 
waived  by  the  consent  of  the  parties.  If,  under  the  circum- 
stances, it  remains  in  doubt,  then  the  lien  attaches.  (Sec. 
1224.) 

The  taking  of  a  security  for  the  payment  of  the  pur- 
chase money  is  not,  of  itself,  a  positive  waiver  or  extinguish- 
ment of  the  lien.     (Sec.  1226.) 

Where  the  vendee  has  sold  to  a  bona  flde  purchaser 
without  notice,  if  the  purchase  money  has  not  been  paid, 
the  original  vendor  piay  proceed  against  the  estate  for  his  lien, 
or  against  the  purchase  money  in  the  hands  of  such  purchaser 
for  satisfaction ;  for  in  such  case  the  latter,  not  having  paid 
his  money,  takes  the  estate  cum  onere^  at  least  to  the 
extent  of  the  unpaid  purchase  money.     (Sec.  1282.) 

It  is  also  a  general  rule  in  equity  that  where  there  is  a 
lien  upon  different  parcels  of  land  for  the  payment  of  the 
same  debt,  and  some  of  those  lands  still  belong  to  the  person 
who,  in  equity  and  justice,  owes,  or  ought  to  pay,  the  debt, 
and  other  parcels  of  the  land  have  been  transferred  by  him  to 
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third  persons,  his  part  of  the  land,  as  between  himself  and 
them,  shall  be  primarily  chargeable  with  the  debt. 
(Sec.  12dM.) 

Another  species  of  lien  is  that  which  resnlts  to  one  joint 
owner  of  any  real  estate,  or  other  Joint  property,  from  repairs 
and  improTements  made  upon  snch  propertyt  for  the 
Joint  benelity  and  for  disbarsements  touching  the  same.  (Sec. 
1234.) 

The  doctrine  of  contribution  in  equity  is  larger  than 
it  is  at  law ;  and,  in  many  oases,  repairs  and  improvements 
will  be  held  to  be  not  merely  a  personal  charge,  but  a 
lien  on  the  estate  itself.    (Sec.  1286. ) 

Thus  it  is  held  that  if  two  or  more  persons  malce  a  Joint 
purchase,  and  afterwards  one  of  them  lays  out  a  consider- 
able sum  of  money  in  repairs  or  improyements,  and  dies, 
this  will  be  a  lien  on  the  land,  and  a  trust  for  the  representa- 
tives  of  him  who  advanced  it. 

Courts  of  equity  have  not  confined  the  doctrine  of 
compensation  or  lien,  for  repairs  and  improvements,  to 
cases  of  agreement  or  of  Joint  purchases.  They  have 
extended  it  to  other  cases,  where  the  party  making  the  repairs 
and  improvements  has  acted  bona  fide  and  innocently,  and 
there  has  been  a  substantial  benefit  conferred  on  the 
owner,  so  that,  ex  cequo  et  hanOf  he  ought  to  pay  for  such 
benefit.    (Sec.  1237.) 

Thus  where  a  party,  lawfully  in  possession  under  a  defective 
title,  has  made  permanent  improvementSy  if  relief  is 
asked  in  equity  by  the  true  owner,  he  will  be  compelled  to 
allow  for  such  improvements. 

BOf  if  the  true  owner  stands  by,  and  suffers  improve- 
ments to  be  made  on  an  estate  without  notice  of  his  title* 
he  will  not  be  permitted  in  equity  to  enrich  himself  by  the  loss 
of  another,  but  the  improvements  virill  constitute  a  lien 
on  the  estate. 

In  all  cases  of  this  sort,  however,  the  doctrine  proceeds  upon 
the  ground  either  that  there  is  some/mud,  or  that  the  aid  of  a 
court  of  equity  is  required ;  for  if  a  party  can  recover  the 


EQurrr.  487 

estate  at  lawy  a  oourt  of  equity  will  not,  unless  there  is 
some  ftuud^  relieve  a  purchaser  or  bona  fide  possessor  on 
acoountof  money  laid  out  in  repairs  and  improTements.  (Sec. 
1288.) 

Generallyi  all  incumbrances  upon  land  descended  or 
devised  are  made  a  primary  charge  upon  the  lands,  and 
not  entitled  to  exoneration  out  of  the  personal  estate 
unless,  in  the  case  of  a  will,  there  shall  be  some  expression  of 
an  intention  to  that  effect. 

Where  a  person  becomes  entitled  to  an  estate  subject  to  a 
charge,  and  then  coTcnants  to  pay  it,  the  charge  still 
remains  primarily  on  the  real  estate,  and  the  covenant  is 
only  a  collateral  security,  because  the  debt  is  not  the 
original  debt  of  the  covenantor. 

Having  considered  some  of  the  important  classes  of  tmplied 
tnuU  arising  from  the  presumed  Intention  of  the  parties, 
we  may  now  pass  to  the  consideration  of  their  implied, 
or  their  constructive,  trusts,  which  are  independent  of 
any  such  Intention,  and  are  forced  upon  the  conscience  of 
the  party   by  the  mere  operation  of  law.     (Sec.  1254. ) 

One  of  the  most  common  cases  in  which  a  court  of 
equity  acts  upon  the  ground  of  implied  trusts  in  iwMum  is 
where  a  party  has  received  money  which  he  cannot  conscien- 
tiously witlihold  from  another  party.    (Sec.  1255.) 

Courts  of  law  entertain  Jurisdiction  In  many  eases 
of  this  sort,  where  formerly  the  remedy  was  solely  in 
equity  —  as,  for  example,  in  an  action  of  oMumpaU  for  money 
had  and  received,  where  the  money  cannot  conscientiously 
be  withheld  by  the  party.    (Sec.  1256.) 

Where  a  party  purchases  trust  property,  knowing 
it  to  be  such,  from  the  trustee,  in  violation  of  the  objects  of 
the  trust,  courts  of  equity  force  the  trust  upon  the  conscience 
of  the  party,  compel  him  to  perform  It,  and  to  hold  the 
property  subject  to  it.    (Sec.  1257.) 

It  is  a  general  proposition,  both  at  law  and  in  equity,  that 
if  any  property  In  its  original  state  andf  orm  Is  covered 
with  a  trust  in  favor  of  the  principal,  no  change  of  that 
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state  and  form  can  divest  it  of  sncb  trust,  or  give  the 
agent  or  traetee  convertiiig  it,  or  those  who  represent  him  in 
right  (not  being  bona  fld$  purchasers  for  a  valuable  consider- 
ation  without  notice),  any  more  valid  claim  in  respect  to  it 
than  they  respectively  had  before  sack  change.     CSec.  1S58.) 

Thus,  if  A  is  tmsted  by  B  with  money  to  purchase  a  horse 
for  him,  and  A  purchases  a  carriage  with  that  money,  in 
violation  of  the  trust,  B  is  entitled  to  the  carriage,  and  may, 
if  he  chooses  so  to  do,  sue  for  it  at  law.    (Sec.  1259.) 

When  a  tmstee  or  other  person,  standing  in  a  fldn- 
ciary  relation,  makes  a  profit  out  of  any  transactions  within 
the  scope  of  his  agency  or  authority,  that  profit  will  belong 
to  his  cesiui  que  tru^.    (Sec.  1261. ) 

And  one  who  assumes  to  act  in  relation  to  trust 
properly  without  Just  authority,  however  bona  Jlde  may 
be  his  conducti  shall  be  held  responsible,  both  for  the  ci^ital 
and  the  income,  to  the  same  extent  as  if  he  had  been  de  juirt 
trustee.     (Sec.  1261c.) 

The  principle  of  following  trust  funds  in  the  hands  of  a 
defaulting  trustee  applies  against  the  assignees  of  such 
trustee  as    fully   as   against  the   trustee   himself.    (Sec. 

1261d.) 

Wherever  a  trustee  is  guilty  of  a  breach  of  trust  by  the  sale 
of  the  trust  property  to  a  bona  Me  purchaser  for  a  valuable 
consideration  without  notice,  and  the  purchase  money 
has  been  paid,  the  trust  in  the  property  is  eztin* 
guished.    (Sec.  1264.) 

But  If  afterwards  the  trustee  should  repurchase, 
or  otherwise  become  entitled  to,  the  same  property,  the  trust 
would  revive,  for  a  party  shall  not,  by  his  own  wrongful 
act,  acquire  an  absolute  title  to  that  which  he  is  in  conscience 
bound  to  preserve  for  another.  In  equity,  even  more  strongly 
than  at  law,  the  maxim  prevails  that  no  man  shall  take 
advantage  of  his  own  wrong. 

A  fraudulent  purchaser  will  be  held  a  mere  trustee  for 
the  honest,  but  deluded  and  cheated,  vendor.  And  a  per^ 
son  who  lies  by,  and  without  notice  suffers  his  own  estate 
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to  be  sold  and  inonmbered  ia  favor  of  an  innocent  purchaser 
or  lender,  will  be  beld  a  trustee  of  the  estate  for  the 
latter.     (Sec.  1265.) 

In  general,  a  trustee  is  bound  by  his  implied  obligation  to 
perform  all  those  acts  whieh  are  necessary  and  proper 
for  the  due  execution  of  the  trust  which  he  has  under- 
taken.    (Sec.  1268.) 

He  would  seem  upon  the  analogous  principles  applicable  to 
bailments,  bound  only  to  crood  faith  and  reasonable  dili- 
gence; and,  as  in  the  case  of  a  gratuitous  bailee,  liable 
only  for  gross  negligence. 

The  rule  is  that  where  a  trusiee  acts  by  other  hands, 
either  from  necessity  or  conformably  to  the  common  usage  of 
mankind,  he  is  not  made  answerable  for  losses.  (Sec. 
1269.) 

In  all  cases,  however,  where  a  trustee  places  money  in 
the  hand  of  a  banker,  he  should  take  care  to  keep  it 
separate,  and  not  mix  it  with  his  own  in  a  oomm'on  account ; 
for,  if  he  should  so  mix  it,  he  would  be  deemed  to  have 
treated  the  whole  as  his  own,  and  he  would  be  held  liable  to 
the  cesUii  gue  trmt  for  any  loss  sustained  by  the  banker's 
insolvency.    (Sec.  1270.) 

Where  a  trustee  has  acted  in  good  faith,  in  the  exer^ 
dse  of  a  fair  discretion,  and  in  the  same  manner  as  he  would 
ordinarily  do  in  regard  to  his  own  property,  he  ooght  not  to  be 
held  responsible  for  any  losses  accruing  in  the  management  of 
the  trust  property.     (Sec.  1272. ) 

Joint  trustees  are  responsible  for  the  acts  of  each  other, 
in  the  misapplication  of  the  trust  funds,  where  they  have  put 
the  funds  in  the  power  of  one  of  their  number.  (Sec. 
1278f.) 

The  general  rule  is  that  if  a  trustee  has  made  interest 
upon  the  trust  funds,  or  ought  to  have  invested  them  so  as 
to  yield  interest,  he  shall,  in  each  case,  be  chargeable  with  the 
payment  of  interest.  The  rule  in  equity  is  that  all  the  gain 
shall  go  to  the  cestui  que  tnut.    (Sec.  1277. ) 

Co-trustees  are  not  responsible  for  the  tetud  and  forgery 
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of  one  of  fhetr  mmibery  to  which  they  in  no  way  oontnbate 
either  directly  or  remotely. 

When  the  trustee  makes  an  improper  investment  of  trust 
jhuds  he  becomes  responsible  for  the  same,  with  interest. 
(Sec.  1277g.) 

Trustees  bave  all  egnal  powert  Interest^  and  author- 
tty  and  cannot  act  separately,  as  execntors  may,  but  most  Join 
both  in  conveyances  and  receipts.     (Sec.  1280.) 

Where  there  are  two  executors  each  has  a  several  right 
to  receive  the  debt  dae  the  est-ate,  and  all  other  assets  which 
shall  come  to  his  hands  and  he  is  conseqaently  solely  responsi- 
ble for  the  assets  which  he  receives.     (Sec.  1280a.) 

If  they  Join  in  a  receipt  it  is  their  own  volontaiy  act,  and 
equivalent  to  an  admission  of  their  willingness  to  be  Jointly 
accountable  for  the  money. 

If  an  executor  knows  that  the  monejB  received  by  Ms 
eo-executor  are  not  applied  according  to  the  trusts  of  the 
willt  and  stands  by  and  acquiesces  in  it,  without  doing  any- 
thing on  his  part  to  procure  the  due  execution  of  the  trust,  he 
will,  in  respect  of  that  negligence,  be  himself  charged  with  the 
loss. 

It  is  held  that  if  two  executors,  guardians,  or  trustees.  Join 
in  a  receipt  for  trust  money,  it  is  prima  fiiciep  although  not 
absolutely  conclusive,  that  the  money  came  to  tihe 
hands  of  both.  Either  of  them  may  show,  by  satisfactory 
proof,  that  his  joining  in  the  receipt  was  necessary,  or  merely 
formal,  and  that  the  money  was»  in  f aot»  all  received  by 
his  companion.    (Sec.  1283.) 

If  by  any  positive  act,  direction,  or  agreement^  of 
one  Joint  executor,  guardian,  or  trustee,  the  trust  money  is 
paid  over,  and  comes  into  the  hands  of  the  other,  when  It 
might  and  should  have  been  otherwise  controlled  or  secured 
by  both,  then  each  of  them  virlll  be  held  chargeable  for 
the  whole.    (Sec.  1284.) 

If  there  has  been  a  clear  breach  of  trust  by  a  trustee,  yet, 
if  the  cestui  que  trusty  or  beneficiary,  has  for  a  long  time 
acquiesced  in  the  misconduct  of  the  trustee,  with  a 
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fun  knowledge  of  It,  a  court  of  equity  will  not  relieve 
him.  VigUafUibuB^  turn  dom<eiUibi»,  €Bguita$  mtbvenL  (Sec. 
lS84a.) 

In  general,  ooncwrrenee  is  required  in  regard  to  tmsta  of  a 
priyate  natore.  Bnt  in  regard  to  such  trusts  as  are  of  a 
public  nature  the  trustees  may  aot  by  fhe  majority.  (Sec. 
1284c.) 

All  tmats  which  partake  of  an  official  character, 
such  as  that  of  executors  and  administrators  in  the  settlement 
of  estates,  may  be  performed  severally,  as  in  the  coUcq* 
tion  of  debts. 

Where  a  trust  is  to  be  executed,  if  the  parties  have  be- 
come so  hostile  to  each  other  that  they  will  not  act 
together,  or  there  is  positive  evidence  of  misconduct,  or  such 
acts  of  omissions  as  endanger  the  trust  property,  or  show  a 
want  of  honesty  or  proper  capacity  to  execute  the  duties  of 
the  trust,  a  coort  of  equity  will  displace  thehi.  (Sec. 
1288.) 

PENALTIES  AND  FOBFBITCBES. 

In  cases  of  penalties  and  forfeitures  for  breachee 
of  conditions  and  covenants,  there  was,  originally,  no 
remedy  a(  law ;  but  the  only  relief  which  could  be  obtained 
was  exclusively  sought  in  courts  of  equity.    (Sec*  1801.) 

Now,  by  the  operation  of  statutes  made  for  the  purpose, 
relief  may  be  obtained  at  law.  The  original  Jurisdiction, 
however,  of  courts  of  equity,  still  remains,  notwithstanding 
the  concurrent  remedy  at  law. 

At  law,  and  in  general,  the  same  is  true  in  equity,  if  a  man 
nndertake  to  do  a  thing,  either  by  way  of  contract  or  by  way 
of  condUionj  and  it  is  practical  to  do  the  thing,  he  is  bound 
to  perform  ft,  or  he  must  suffer  the  ordinary  consequences  — 
that  is  to  say,  if  it  be  a  matter  of  contract,  he  will  be  liable  at 
law  for  damages,  for  the  non-performance;  if  it  be  a  condi* 
tion,  then  his  rights,  dependent  upon  the  performance  fbr  the 
condition,  will  be  gone  by  the  non-performance.    (Sec.  1802. ) 

The  difBculty  which  arises  is  to  ascertain  what  shall  be 
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the  effect  in  cases  where  the  contraet  or  eonditton  Is 
Impossible  to  be  perf ormedy  or  where  it  is  against  law  cr 
repugnant  in  itself,  or  to  the  policy  of  the  law. 

Conditions  may  be  dirided  into  fonr  etaaseas  /nl, 
those  which  are  possible  at  the  time  of  their  creation  but  after^ 
wards  become  impossible,  either  by  the  act  of  God  or  by  ^ 
act  of  the  party ;  Beeondlp^  those  which  are  Impossible  at  the 
time  of  their  creation ;  thirdUy^  those  which  are  against  law  or 
public  policy,  or  are  mala  in  se  or  mala  prohibUa;  fimrtkign 
those  which  are  repugnant  to  the  grant  or  gift  by  which  they 
are  created,  or  to  which  they  are  annexed.    (Sec.  1804.) 

A  general  role  of  the  common  law  in  regard  to 
eonditlons  is»  that  if  they  are  impossible  at  the  time  of  their 
creation,  or  afterwards  become  impossible  by  the  act  of  God, 
or  of  the  law,  or  of  the  party  who  is  entitled  to  the  benefit  of 
them,  or  if  they  are  contrary  to  law,  or  if  they  are  repug- 
nant to  the  nature  of  the  estate  or  grant,  they  are  void. 

But  If  they  are  possible  at  the  ttme,  and  beoome 
subsequently  impossible  by  the  act  of  the  parfgr  who  is  to 
perform  them,  then  he  is  treated  as  in  ddieto^  and  the  oondi- 
tion  is  valid  and  obligatory  upon  him. 

At  the  common  law  a  condition  is  considered  as  impos* 
sible  only  when  it  cannot,  by  any  homan  meanay  take 
effect.    (Sec*  1806). 

Conditions  will  have  a  very  difterent  operation  where  they 
are  conditions  precedent  from  what  they  will  have  when 
they  are  conditions  subsequent.    (Sec.  1806.) 

Thus  if  an  estate  is  granted  upon  a  condition  sob- 
sequent — that  is  to  say,  to  be  performed  after  the  estate  is 
vested  —  and  the  condition  is  void  for  any  of  the  causes  just 
stated,  there  the  estate  becomes  absolute. 

But  if  the  condition  is  precedentf  or  to  be  performed 
before  the  estate  vests,  there,  the  condition  being  void,  the 
estate  which  depends  thereon  is  void  also,  and  the  grantee 
shall  take  nothing  by  the  grant,  for  he  hath  no  estate  until 
the  .condition  is  performed. 

It  is  obvious  that  if  a  condition  or  covenant  was  pes- 


BQUITT.  498 

sible  to  be  performed,  there  was  an  obBgatlon  on  the 
party  at  the  cominoii  law  to  perform  it  pnnotOioiisly.  If  he 
failed  so  to  do,  it  was  wholly  immaterial  whether  flie  failure 
was  by  accident,  or  mistake,  or  fraud,  or  negligence,  his 
responsibility  dependent  upon  it  became  absolute.  (Sec 
1811.) 

Oonrts  of  egaity,  however,  do  not  hold  themselTes 
to  such  rigid  mleSf  but  they  are  accustomed  to  administer 
as  well  as  to  refuse,  relief  in  many  cases  of  this  sort  upon 
principles  peculiar  to  themselves.    (Sec.  1812.) 

In  the  first  place,  as  to  relief  in  cases  of  penaltleB 
annexed  to  bonds  and  other  instrnments,  the  design 
of  which  is  to  secure  the  due  fulfillment  of  the  principal 
obligation,  the  general  principle  adopted  is  that  wherever 
a  penalty  is  inserted  merely  to  secure  the  performance  or  en* 
Joyment  of  a  collateral  object,  the  latter  is  considered  as  the 
principal  intent  of  the  instrument,  and  the  penalty  is 
deemed  only  as  accessory,  and  therefore  as  intended  only 
to  secure  the  due  performance  thereof,  or  the  damages 
really  incurred  by  the  non-performance.    (Sec.  1818.) 

If  the  penalty  |s  to  secure  the  mere  payment  of  money, 
courts  of  equity  will  relieve  the  party  upon  paying  the  prin« 
cipal  and  interest. 

The  foundation  of  this  relief  in  eqnity  is  that,  as  the 
penalty  is  designed  as  a  mere  security,  if  the  party  obtains  his 
money  or  his  damages,  he  gets  all  that  he  expected,  and  all 
that  in  Justice  he  is  entitled  to.    (Sec  1816.) 

The  whole  system  of  equity  Jurisprudence  proceeds  upon  the 
ground  that  a  party  having  a  legal  right  shall  not  be 
permitted  to  avail  himself  of  it  for  the  purposes  of 
tnjnstioe,  or  fraud,  or  oppression,  or  harsh  and  vindictive 
injury. 

But  we  must  carefully  distlngoish  between  eases  of 
penalties,  strictly  so  called,  and  cases  of  liquidated 
damages.    (Sec.  1818.) 

Oases  of  lignidated  damages  occur  when  the  parties 
have  agreed  that,  in  case  one  party  shall  do  a  stipulated  act» 
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or  omitto  do  it^  the  other  party  shall  reoeiTe  a  certain  earn  as 
the  Jost,  appropriate,  and  oonventlonal  amount  of  the  damages 
sustained  by  sach  act  or  omission. 

In  cases  of  this  sort  courts  of  equity  will  not  lnter> 
fere  to  grant  relief,  bat  will  deem  the  parties  entitled  to 
fix  their  own  measure  of  damages,  provided  the  damages 
do  not  assume  the  character  of  gross  extravagance^  or 
of  wanton  and  unreasonable  disapprobation  to  the  nature  and 
extent  of  the  injury. 

It  Is  a  universal  rule  In  equity  never  to  enforce 
either  a  penalty  or  a  forfeiture.  Therefore  courts  of 
equity  will  never  aid  in  the  divesting  of  an  estate  for  a  breach 
of  a  oovenantt  or  a  condition  subsequent,  although  they  will 
often  interfere  to  prevent  the  divesting  of  an  estate  for  a 
breach  of  covenant  of  condition.    (Sec.  1819.) 

Where  a  party  or  his  agent  who  is  entitled  to  the  benefit  of 
the  forfeiture  has  waived  such  a  benefit,  and  treated  the 
contract  as  still  subsisting  for  some  purpose^  he  will 
not  be  allowed  to  insist  upon  the  forfeiture  for  any  purpose. 
(Sec.  1825a.) 

And  where  any  penalty  or  forfeiture  la  Imposed  by 
statute  upon  the  doing  or  omission  of  a  certain  act,  courts  of 
equity  will  not  Interfere  to  mitigate  the  penalty  or  for- 
feiture, if  incurred,  for  it  would  be  in  contravention  of  the 
direct  expression  of  the  legislative  will  to  grant  relief  in  such 
cases.    (Sec.  1826.) 

INFANTS. 

Whatever  may  be  the  true  origin  of  the  jurisdiction  of  courts 
of  equity  over  the  persons  and  property  of  Infants,  it  is 
now  conceded  on  all  sides  to  be  firmly  established,  and 
heyond  the  reach  of  controversy.     (Sec.  1887.) 

Courts  of  equity  virlll  appoint  a  suitable  guardian  to 
an  infant  when  there  is  none  other,  or  none  other  who  will  or 
can  act,  at  least  where  the  infant  has  property;  for  If  the 
Infant  has  no  property  the  court  will  perhqw  not  interfere. 
(Sec.   1888.) 
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Onardlans  appointed  by  the  court  are  treated  as 
officers  of  the  courty  and  are  held  responsible  accordingly 
to  it. 

Courts  of  chancery  will  not  only  remove  gnardians  ap- 
pointed by  their  own  authority,  but  will  also  remove 
firnardlans  at  the  conunon  law,  and  even  testamentary 
or  statute  goardiansy  whenever  sufficient  cause  can  be 
shown  for  that  purpose.    (Sec.  1889.) 

The  conrt  will,  upon  special  application,  interfere  and 
regalAte  and  direct  the  oonduct  of  the  guardian  in 
regard  to  the  custody  and  education  and  maintenance  of 
theinfanty  and,  if  necessary,  will  inlubit  him  from  carrjing 
the  infant  out  of  the  country,  and  will  even  appoint  the  school 
where  he  shall  be  educated. 

The  Jurisdiction  extends  to  the  care  of  the  person  of 
the  inf anty  so  far  as  necessary  for  his  protection  and  educa- 
tion, and  as  to  the  care  of  the  property  of  the  infantf 
for  its  due  management  and  preservation,  and  proper  appli* 
cation  for  his  maintenance.     (Sec.  1841. ) 

It  is  only  in  eases  of  gross  misconduct  that  paternal 
rights  are  interfered  with.  And,  as  between  husband  and 
wife,  the  custody  of  the  children  generally  belongs  to 
the  husband. 

If  the  infant  be  a  daughter,  and  of  very  tender 
years,  and  the  mother,  under  all  the  circumstances,  is  the  most 
suitable  to  take  care  of  her  person  and  education,  a  court  of 
chancery  vrill  confer  the  custody  on  the  mother;  while, 
if  the  infant  is  of  riper  years  and  more  discretion,  and  es- 
pecially if  a  son,  he  would  be  entrusted  for  his  education  and 
superintendence  to  the  custody  and  care  of  his  father,  if  no 
real  objection  to  his  character  and  conduct  existed. 
(Sec.  Id41a.) 

The  Jurisdiction  to  remove  infant  children  from 
the  custody  of  their  parents,  and  to  superintend  their 
education  and  maintenance,  is  admitted  to  be  of  extreme 
delicacy ;  but  it  is  a  Jurisdiction  wliich  seems  indispensable 
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to  the  sound  morals,  the  good  order,  and  the  jost  protection 
of  olyilized  society.     (Sec.  1842.) 

Bquity  will  only  apply  the  income  of  the  estate  of 
the  infant  towards  his  support  and  education  when 
the  father  is  not  of  sufficient  ahilityt  or  in  some  other 
exceptional  oases,  as  where  it  is  desirable  to  educate  the  infant 
with  a  view  to  establishment  in  life  beyond  that  whioh  the  law 
requires  of  the  father.     (Sec.  1347f.) 

A  court  of  equity  acts  throughout  with  all  the 
anxious  care  and  vigilance  of  a  parents  and  ifc  allows 
neither  the  guardian,  nor  any  other  person,  to  do  any  act  u^ 
Jnrlous  to  the  rights  or  interests  of  the  infant. 

In  allowing  maintenance^  the  court  usually  oonfines 
Itself  within  the  limits  of  the  income  of  the  property. 
But  where  the  property  is  small,  and  more  means  are  neces- 
sary for  the  due  maintenance  of  the  infant,  the  court  will 
sometimes  allow  the  capital  to  he  broken  in  upon. 
(Sec.  1355.) 

If  a  man  intrudes  upon  the  estate  of  an  infant  and 
takes  the  profits  thereof  he  will  he  treated  as  a  guardian» 
and  held  responsible  therefor  to  the  infant  in  a  suit  in  equity. 
(Sec.  1856.) 

Guardians  will  not  ordinarily  be  permitted  to  change 
the  personal  property  of  the  infant  into  real  property* 
or  the  real  property  into  personalty,  since  it  may  not 
only  affect  the  rights  of  the  infant  himself,  but  also  of  his 
representatives  if  he  should  die  under  age*  (Sec. 
1357.) 

When  a  court  directs  any  such  change  of  property,  it 
directs  the  new  investment  to  be  in  trust  for  the  benefit 
of  those  who  would  be  entitled  to  it  if  it  had  remained  in  its 
original  state. 

MABHIED  WOMEN. 

At  common  law,  husband  and  wife  are  treated*  for 

most  purposes,  as  one  person  —  that  is  to  say,  the  yery 
being  or  legal  existence  of  the  woman  as  a  distinct  person  is 
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auBpended  during  the  marriage,  or,  at  least,  is  incorporated 
and  consolidated  with  that  of  her  husband.    (Sec.  1367.) 

For  this  reason,  if  the  wife  be  injured  in  her  person  or 
property  during  the  marriage,  she  can  bring  no  action  for 
redress  without  the  concurrence  of  her  husband, 
neither  can  she  be  sued  without  making  her  husband  also  a 
party  in  the  cause. 

Courts  of  equity,  however,  for  many^  purposes,  treat  the 
husband  and  wife  as  the  dvU  law  treats  them  —  as  dis- 
tinct persons,  capable,  in  a  limited  sense,  of  contracting 
with  each  other,  of  suing  each  other,  and  of .  having 
separate  estates,  debts,  and  interests.    (Sec.  1868.) 

By  the  general  rules  of  law  the  contracts  made  between 
husband  and  wife  before  marriage  become  by  the  matri- 
monial union,  utterly  extinguished.     (Sec.  1370.) 

But  courts  of  equity,  although  they  generally  follow  the 
same  doctrine,  will,  in  special  cases,  in  furtherance  of  the 
manifest  intentions  and  objects  of  the  parties,  carry  into 
effect  such  a  contract,  made  before  marriage  between  the 
husband  and  wife,  although  it  would  be  avoided  at  law ;  for 
equity  will  not  suffer  the  intention  of  the  parties  to  be  defeated 
by  the  very  act  which  is  designed  to  give  effect  to  such  a 
contract. 

As  to  contracts  made  between  husband  and  wife  after 
marriage,  the  principles  of  the  common  law  apply  to  pro- 
nounce them  a  mere  nullity ;  for  there  is  deemed  to  be  a 
positive  incapacity  in  each  to  contract  with  the  other. 
(Sec.  1372.) 

But  here  again,  although  courts  of  equity  follow  the  law 
they  will,  under  particular  circumstances,  give  full 
effect  and  validity  to  post  nuptial  contracts. 

So,  in  equity,  a  vrife  may  become  a  creditor  of  her 
husband  by  acts  and  contracts  during  marriage,  and  her 
rights  as  such  will  be  enforced  against  him  and  his  represent* 
stives.    (Sec.  1373.) 

In  respect  to  gifts  or  grants  of  property  by  a  husband 
to  his  wife  after  marriage,  they  are  ordinarily,  but  not  uni- 
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yenally,  Toid  at  law.  Bat  ooarto  of  equity  will  npliold 
them  In  many  oases  where  they  would  be  held  void  at  law, 
althoagh  in  other  cases  the  rale  of  law  will  be  recognised  and 
enforced*    (Sec.  1374.) 

In  some  of  the  States  the  egoitable  riirbts  of  married 
women,  which  have  been  for  over  a  century  enforced  only  in 
courts  of  equity,  are  now,  as  the  direct  result  of  remedial 
legislation,  changed  into  legal  rights*  and  the  common  law 
courts,  by  Thrtue  of  the  statute  law,  afford  as  complete  protec- 
tion to  married  women  as  they  have  ever  enjoyed  in  the  equity 
courts.  , 

Indeed,  in  some  of  the  States  the  rights  of  married  women 
over  their  separate  estates  have  been  carried  far  beyond  the 
established  principles  of  these  courts,  and  a  /ems  covert  is 
now  permitted  at  law  to  dispose  of  her  own  property  at 
pleasure  without  the  assent  of  her  husband,  and  may 
enter  into  contracts,  and  sue  and  he  sued  in  her  own  name, 
as  fully  as  if  she  were  single. 

Thus,  in  respect  to  the  separate  estate  of  the  wife,  most  all 
of  the  old  common  law  disabilities  of  coverture, 
originating  in  the  feudal  system*  have  been  swept 
away*  just  as  the  most  oppressive  of  the  feudal  terms  were 
extirpated  and  demolished  by  the  memorable  statute  12, 
Charles  II.  All  of  the  States*  however,  have  not  ad- 
vanced as  far  as  this  in  overturning  the  common  law  roles 
governing  the  marital  relation,  and  it  is  safe  to  say  that  no 
two  States  have  legislated  alike  upon  the  subject. 

BILLS  OF  DISCOVERY. 

Every  bill  In  equity  may  properly  be  deemed  a  bill 
of  discovery,  since  it  seeks  a  disclosure  from  the  defendant, 
on  bis  oath,  of  the  circumstances  constituting  the  platntifTs 
case  as  propounded  in  his  bill.     (Sec.  1488.) 

But  that  which  is  usually  called  a  bill  of  discovery  is  a  bill 
which  asks  no  relief,  but  which  simply  seeks  the  dis- 
covery of  the  facts  resting  in  the  knowledge  of  the  de- 
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fendant^  or  the  discovery  of  deeds,  or  writing,  or  otlier 
things  In  the  possession  or  power  of  the  defendant,  in 
order  to  maintain  the  right  or  title  of  the  party  asking  it  in 
some  suit  or  proceeding  in  another  conrt* 

The  sole  object  of  such  a  btll»  then,  being  a  particular 
discovery,  when  that  discovery  is  obtained  by  the  answer, 
there  can  be  no  further  proceedings  thereon* 

To  maintain  a  bill  of  discovery  it  is  not  necessary  that 
the  party  should  otherwise  be  without  any  proof  of  his  case, 
for  he  may  maintain  such  a  bill  either  because  he  has  no  proof, 
or  because  he  wants  it  in  aid  of  other  proof. 

In  general,  it  seems  necessary,  in  order  to  maintain  a  bill 
of  discovery,  that  an  action  should  be  already  com- 
menced in  another  court*  to  which  it  should  be  auxiliary ; 
still,  it  is  not  always  essential. 

It  must  clearly  appear  upon  the  face  of  the  bill  that  the 
plaintiff  has  a  title  to  the  discovery  which  he  seeks,  or 
that  he  has  an  interest  in  the  subject-matter  to  which  the 
discovery  is  attached,  capable  and  proper  to  be  indicated 
in  some  judicial  tribunal.    (Sec  1490.) 

He  must  also  state  a  case  which  will,  if  he  is  the  plaintiff 
at  law,  constitute  a  good  ground  of  action,  or,  if  he  is 
the  defendant  at  law,  show  a  good  ground  of  defense,  in 
aid  of  which  the  discovery  is  sought.     (Sec.  1493a.) 

The  substantial  requisites  of  a  bill  for  discovery 
which  must  be  alleged  therein  are  not  that  the  plaintiff  has  a 
good  cause  of  action,  or  defense,  as  the  case  may  be ;  that  he 
is  without  proof,  except  from  the  testimony  of  the  defendants 
in  the  bill,  whose  testimony  he  cannot  obtain  except  in 
this  mode,  and  that  he  expects  by  such  testimony  to  establish 
his  case.     (Sec.  1498b.) 

Courts  of  equity  will  not  entertain  a  bill  for  a  discovery,  to 
aid  the  promotion  or  defense  of  any  suit  which  is  not 
purely  of  a  civil  nature.  Thus,  for  example,  they  will  not 
compel  a  discovery  in  aid  of  a  criminal  prosecution,  or  of  a 
penal  action,  or  of  a  suit  in  its  nature  partaking  of  such  a 
character.    (Sec.  1494.) 
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And  equity  will  not  entertain  a  bill  tor  a  disoorery  to  aaaist 
a  suit  in  another  court,  if  the  latter  la  of  itself  competent 
to  grant  the  same  relief »  for  in  8uch  a  case  the  proper 
exercise  of  the  jurisdiction  should  be  left  to  the  functionaries 
of  the  court  where  the  suit  is  pending.    (Sec.  1495.) 

A  defendant  may  object  to  a  bill  of  disoovery  that  he  is  a 
bona  fide  purchase  of  the  property  for  a  valuable  considers 
Uon,  without  notice  of  the  plaintiff's  claim.    (Sec.  1502.) 

Bat  to  entitle  himself  to  protection  the  purchaser  must 
not  only  be  a  bona  fide  purchaser  without  notice,  and  for  a 
valuable  consideration,  but  he  must  have  also  paid  the 
purchase  money. 

Even  the  purchaser  of  an  equity  is  bound  to  take  notice 
of,  and  is  hound  by,  a  prior  equity,  and  between  equities 
the  established  rule  is  that  he  who  has  the  prior  equity  in 
point  of  time  is  entitled  to  the  like  priority  in  point  of  right. 

The  rule  in  equity  is  that  if  a  defendant  has  in  con- 
science a  right  equal  to  that  claimed  by  the  person 
filing  a  hill  against  him,  although  he  is  not  clothed  with  a 
perfect  legal  title,  this  circumstance,  in  his  situation  as  defend- 
ant, renders  it  improper  for  a  court  of  equity  to  compel  him 
to  make  a  discovery  which  may  hazard  his  title. 

BlliliS  TO  PEBPETUATB  TESTIMONT  are  also 
entertained  by  courts  of  equity.  The  object  of  such  bills  is 
to  preserve  and  perpetuate  testimony  when  it  is  in 
danger  of  being  lost  before  the  matter  to  which  it  relates 
can  be  made  the  subject  of  judicial  investigation.  (Sec. 
1505.) 

Bills  of  this  sort  are  indispensable  for  the  purposes 
of  public  justice,  as  it  may  be  utterly  impossible  for  a  party 
to  bring  his  rights  presently  to  a  judicial  decision  and  unless 
in  the  intermediate  time  he  may  perpetuate  the  proofs  of 
those  rights,  they  may  he  lost  without  any  default  on 
his  side. 

The  equity  courts  do  not  generally  entertain  hills  to 
perpetuate  testimony  for  the  purpose  of  being  used  upon  a 
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fature  occasion,  unless  where  it  Is  absolutely  necessary 
to  prevent  a  failure  of  Justice*    (Sec.  1507.) 

If,  therefore,  it  be  possible  that  the  matter  in  oontroveray 
can  be  made  the  subject  of  inunediate  Judicial  investi- 
gation  by  the  party  who  seeks  to  perpetuate  testimony,  courts 
of  equity  will  not  entertain  any  bill  for  the  purpose*  (Sec. 
1508.) 

As  to  the  right  to  maintain  a  bill  to  perpetuate  testimony, 
there  Is  no  distinction,  whether  it  respects  title  or 
claim  to  real  estate,  or  to  personal  estate,  or  to  mere 
personal  demands ;  or  whether  it  is  to  be  used  as  a  matter 
of  proof  in  support  of  the  plaintiffs  action,  or  as  a  matter  of 
defense  to  repel  it.     (Sec.  1509.) 

If  the  bill  is  sustained,  and  the  testimony  is  taken,  the 
suit  terminates  with  the  examination ;  and,  of  oourse,  is 
not  brought  to  a  hearii^.     (Sec.  1512.) 

The  decretal  order  of  the  court  granting  the  commis- 
sion directs  that  the  depositions  when  taken  shall  remain  to 
perpetuate  the  memory  thereof,  and  to  be  used,  in  case 
of  the  death  of  the  witnesses  or  their  inability  to  travel,  as 
there  shall  be  occasion, 

PECULIAR  DEFENSES  AND  PROOFS. 

There  are  some  defenses  which  are  peculiar  to 
courts  of  equity,  and  are  unknown  to  courts  of  common  law. 
So,  also,  there  are  some  peculiarities  in  relation  to  evi* 
dence  unknown  to  the  practice  of  the  latter  courts,  which  yet 
lie  at  the  very  foundation  of  the  practice  of  the  former.  (Sec. 
1519.) 

The  statutes  of  limitations,  where  they  are  addressed  to 
courts  of  equity,  as  well  as  to  courts  of  law,  as  they  seem  to 
be  in  all  eases  of  concurrent  jurisdiction  at  law  and  in  equity, 
are  equally  obligatory  on  each  court.    (Sec.  1520.) 

Thus,  for  example,  if  a  legal  title  would,  in  ejectment,  be 
barred  by  twenty  years'  adverse  possession,  courts  of  equity 
will  act  upon  the  like  limitation^  and  apply  it  to  all  oases 
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of  relief  sought  upon  eqaitable  titlefl  or  dainui  toacUiig  letl 
estate. 

S09  If  the  Jadgment  creditor  has  lata  by  for  twenty 
years,  without  any  effort  to  enforce  his  judgment,  and  it  has 
not  been  acknowledged  by  the  debtor  within  that  time,  it  wHl 
be  presmned  to  be  satisfied. 

And  in  all  these  oases  oonrts  of  equity  will  act  upon  these 
facts  as  a  positive  bar  to  relief  in  equityf  for  these  courts 
have  always  refused  their  aid  to  stale  demands  where  the 
party  has  slept  upon  his  rights  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  these  courts  into  actiylty  but 
conscience^  good  f  aith,  and  reasonable  diligence. 

A  court  of  equity  will  not  allow  a  dormant  claim  to  be  set 
up  when  the  means  of  resisting  it,  if  unfounded,  liaYC 
perished.    (Sec.  1520c.) 

The  personal  representative  is  affected  by  the  delay  or 
acquiescence  of  the  decedent  to  the  same  extent  as  if  it  were 
his  own.  Bat  acquiescence  without  full  knowledgre  of 
the  facts  cannot  affect  the  rights  of  any  one.  (Sec. 
1520d.)  . 

Courts  of  equity  not  only  act  in  obedience  and  in  analogy 
to  tbe  statute  of  limitations  in  proper  cases,  but  they  also 
interfere  in  many  cases  to  prevent  the  bar  of  the 
statutes  when  it  would  be  inequitable  or  unjust.  (Sec 
1521.) 

Thus,  for  example,  if  a  party  has  perpetrated  a  fraud 
which  has  not  been  discovered  until  the  statutable  bar 
may  apply  to  it  at  law,  equity  will  interpose  and  remove 
the  bar  out;  of  the  way  of  the  other  injured  party. 

In  general,  it  may  be  said  that  the  rule  of  courts  of  equity 
is  that  the  cause  of  action  or  suit  arises  when  and  as  soon 
as  the  party  has  a  right  to  apply  to  a  court  of  equity  for 
relief.    (Sec.  1521a.) 

In  cases  of  fraud  or  mistake  the  bar  of  the  statute  of 
limitations  begins  to  run  from  the  time  of  the  discovery 
of  such  fraud  or  mistake*  and  not  before. 

An  acknowledgment  of  a  debt  or  judgment,  to  take 
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tiie  case  out  of  the  statute  of  limitationBf  or  bar  by  lapse  of 
time,  must  be  madoy  not  to  a  mere  strangrer^  but  to  the 
oreditory  or  some  one  acting  for  him  and  upon  which 
the  creditor  is  to  act  or  confide. 

It  is  a  rule  both  at  law  and  in  equity  that  an  indorse- 
ment upon  a  promissory  note,  or  other  written  evi- 
dence of  debt,  in  order  to  take  the  case  out  of  the  statute  of 
limitations,  if  made  by  the  creditor,  or  holder,  must  be 
shown  to  have  been  made,  before  the  statutory  bar  took 
effect.    (Sec.  1521b.) 

•  Where  one  indebted  on  three  promissory  notes  was 
applied  to  for  payment  on  account  of  interest  and  paid  £5, 
and  at  this  time  two  of  the  notes  were  barred  by  the  statute 
of  limitations,  it  was  held  that  the  payment  must  be  con- 
sidered as  made  exclusively  upon  the  note  not  barred, 
and  its  effect  was  to  prevent  the  operation  of  the  statute  as  to 
that  note. 

A  devise  in  trust  to  pay  the  debts  of  the  devisor 
will  remove  the  bar  of  the  statute  of  limitations. 

It  is  on  the  ground  of  part  performance,  and  to  pre- 
vent fraud,  that  the  courts  of  equity  are  enabled  to  treat  an 
absolute  deed,  given  to  secure  a  debt,  as  a  mortgage 
where  the  condition  of  defeasance  rests  in  parol 
merely.    (Sec.  1522a.) 

A  former  decree  in  a  suit  in  equity  between  the 
same  parties,  and  for  the  same  subject-matter  is  also  a 
good  defense  in  equity,  even  although  it  be  a  decree 
merely  dismissing  the  biil,  if  the  dismissal  is  not  expressed  to 
be  without  prejudice.     (Sec.  1528.) 

The  want  of  proper  parties  to  a  bill  is  also  a  good 
defense  in  equity  at  least  until  the  new  parties  are  made,  or  a 
good  reason  shown  why  they  are  not  made. 

It  is  the  great  object  of  courts  of  equity  to  put  an 
end  to  litigation,  and  to  settle,  if  possibie,  in  a  single 
suit,  the  rights  of  all  parties  interested  or  affected  by  the 
subject-matter  in  controversy. 

Hence,  the  general  rule  in  equity  is  that  all  persons 
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are  to  be  made  parties  who  are  either  legally  or  equit- 
ably interested  in  the  subjeet^matter  and  resalt  of  the  sait| 
however  numerons  they  may  be^  if  they  are  within  the 
jorisdiotion,  and  it  is,  in  a  general  sense,  practicable  to  do  so. 

In  general,  it  may  be  stated  that  the  rales  of  evidence 
are  the  same  in  equity  as  they  are  at  law*  and  that  qnea- 
tions  of  the  competency  or  incompetency  of  witnesses,  and  of 
other  proofs,  are  also  the  same  in  both  courts.    (Sec.  1527). 

Almost  all  testimony  is  positively  required  by  courts 
of  equityf  to  be  by  written  deposition ;  the  admission  of 
viva  voce  evidence  at  the  hearing  being  limited  to  a  very  few 
oases,  such  as  proving  a  deed  or  a  voacher  referred  to  in  the 
case. 

The  same  general  mle  prevails  in  eqnity  as  at  law  that  parol 
evidence  is  not  admissible  to  contradicty  qualify,  extend, 
or  vary  written  instruments,  and  the  interpretation  of 
them  must  depend  upon  their  own  terms.  But  in  cases  of 
accident*  mistake  or  fraud*  courts  of  equity  are  constantly 
in  the  habit  of  admitting  parol  evidence  to  qualify  and 
correct,  and  even  defeat  the  terms  of  written  instruments. 
(Sec.  1531.) 

ESTOPPEL  IN  EQUITT. 

The  subject  of  equitable  estoppels,  or  estoppels  in  fact, 
applies  to  all  cases,  where  rights  once  valid  are  lost  by 
delay*  and  the  implied  acquiescence  resulting  from 
such  delay.    (Sec.  1534.) 

liapse  of  time  and  acquiescence  on  the  part  of  the 
party  whose  interests  are  alleged  to  have  been  injuriously 
affected  by  irregular  proceedings  will  be  a  complete  barf 
unless  the  transaction  is  tainted  with  frauds  meaning 
thereby  an  act  involving  grave  moral  guilt. 

In  oases  of  actual  fraud  courts  of  equity  feel  great 
reluctance  to  interfere  where  the  party  complaining  does  not 
apply  for  redress  at  the  earliest  convenient  moment  after  the 
fraudulent  character  of  the  transaction  comes  to  his  knowl- 
edge. 
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« 

Upon  similar  grounds  courts  refuse  to  disturb  settle- 
ments long  acqaiesced  in^  although  between  parties  holding 
confidential  relations  to  each  other,  and  of  such  a  nature  as  to 
give  one  great  advantage  over  the  other  in  making  such  settle- 
ments ;  as,  for  instance,  between  trustee  and  cestui  que  trusi* 

The  equitable  rule  as  to  the  effect  of  a  person  lying  by» 
and  allowing  another  to  expend  money  on  his  property^ 
does  not  apply  where  the  money  is  expended  ¥dth  knowledge 
of  the  real  state  of  the  title.     (Sec.  1537.) 

Where  a  party^  by  misrepresentation*  draws  another 
into  a  contract,  he  may  be  compelled  to  make  good  the  repre- 
sentation, if  that  be  possible ;  but  if  not,  the  other  party  may 
avoid  the  contract.     (Sec.  1588.) 

And  the  same  principle  applies,  although  the  party 
making  the  representation  believed  it  to  be  true,  if,  in  the 
due  discharge  of  his  duty,  he  ought  to  have  known  the 
fact. 

Third  parties  who,  by  false  representations,  induce 
others  to  enter  into  contracts  are  estopped  from  after- 
wards falsifying  their  statements,  and,  if  necessary,  may  be 
compelled  to  make  them  good.  But  where  a  contract  is 
entered  into  upon  the  false  statement  of  one  not  a  party,  it  is 
no  groand  of  avoiding  the  contract. 

Misrepresentation  may  be  either  by  the  suppression 
of  truth  or  the  suggestion  of  falsehood ;  but  to  be  the 
ground  for  avoiding  the  contract,  it  must  be  such  that  it  is 
reasonable  to  infer  that  in  its  absence  the  party  deceived 
would  not  have  entered  into  the  contract. 

The  doctrine  of  estoppel  inpais^  or  equitable  estoppels, 
is  based  upon  a  fraudulent  purpose  and  a  fraudulent 
result.  If,  therefore,  the  element  of  fraud  is  wanting,  there 
is  no  estoppel.    (Sec.  1543.) 

As  if  both  parties  were  equally  conusant  of  the  facts,  and 
the  declaration  or  silence  of  one  party  produced  no  change  in 
the  conduct  of  the  other,  he  acted  solely  upon  his  own 
Judgment. 

It  is  the   universal   law   that   if  a  man,  either  by 
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wordfl  or  by  conductf  has  intimated  that  he  oonsentB  to  an 
act  whioh  has  been  done,  and  that  he  will  offer  no  opposition 
to  it,  although  it  oould  have  been  lawfully  done  without  hU 
consent,  and  he  thereby  Indaces  others  to  do  that  from 
which  they  otherwise  might  have  abstained,  he  cannot 
question  the  legality  of  the  act  he  had  so  sanctioned  to  the 
prejudice  of  those  who  have  so  given  faith  to  his  words,  or  to 
the  fair  inference  to  be  dravm  from  his  oonduet.  (Sec. 
1546.) 

It  is  eqoally  tme  that  if  a  party  has  an  interest  to 
prevent  an  act  being  done,  and  acquiesces  in  itf  so  as 
to  induce  a  reasonable  belief  that  be  consents  to  it,  and  the 
position  of  others  is  altered  by  their  giving  credit  to 
his  sincerity,  he  has  no  more  right  to  challenge  the  act  to 
their  prejudice  than  he  would  have  had  if  it  been  done  by  his 
previous  license. 


And  here  we  must  bring  this  abridgment  of  equity  juris- 
prudence to  a  close.  But,  to  use  the  language  of  Mr.  Justice 
Story,  let  not  the  ingenuous  youth  imagine  that  he  also  may 
here  dose  his  own  preparatory  studies  of  equity  jurisprudence, 
or  conteut  himself,  for  the  ordinary  purposes  of  practice,  with 
the  general  survey  which  has  thus  been  presented  to  his  view. 
What  has  been  here  offered  to  his  attention  is  designed  only  to 
open  the  paths  for  his  future  inquiries ;  to  stimulate  his  dili* 
gence  to  wider  and  deeper  and  more  comprehensive  examina- 
tions; to  awaken  his  ambition  to  the  pursuit  of  the  loftiest 
objects  of  his  profession,  and  to  impress  him  with  a  profound 
sense  of  the  ample  instruction  and  glorious  rewards  which 
await  his  future  enterprise  and  patient  devotion  in  the  study 
of  the^rsf  0/  human  sciences — thb  LJiWm 
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vote — President  j>fQ  <em.,  and  other  officers  of  the  ^nate,* 
how  chosen — power  to  try  impeachments  —  when  President 
is  tried,  chief  Jnstlce  to  preside  —  sentence. 

4.  Times,  etc.,  of  holding  elections^  how  prescribed  -^  one  session 

in  each  year. 

5.  Powers   of  each  Honse — expulsion  —  jonmal  and  yeas  and 

nays  —  time  of  adjonmment  limited,  unless,  etc. 

6.  Compensation  —  privilege  from  arrest  and  for  speech  —  dis- 

qualification in  certain  cases. 

7.  House  to  originate  all  revenue  bills  —  veto— > bill  may    be 

passed  by  two-thirds  of  each  House^  notwithstanding,  etc.  — 
bill  not  returned  in  ten  days  -^  orders,  resolutions  and  votes. 

8.  General  powers  of  Congress. 

9.  Limitations  of  the  powers  of  Congress  —  migration  —  habecu 

carpus  —  bills  of  attainder^  etc.  — taxes  —  no  export  duty  — 
no  commercial  preferences  —  no  titular  nobility  —  officers 
not  to  receive  presents. 

10.  Limitations  of  the  powers  of  States. 

ABTICLB  n.— Thb  EzBonTZYB  Powsb. 
Skotxon 

1.  Flresldent  and  Vice-President,  their  term   of  office — time  of 

choosing  electors — who  may  be  elected  President— in  case 
of  the  removal,  ec,  of  the  President,  his  powers  devolve  on 
Vice-President— President's  compensation  —  his  oath. 

2.  President  to  be  commander-in-chief — power  of  pardon — of 

making  treaties— of  appointment— to  fill  vacancies,  when. 
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SscnoN 
8.    President  Btaall  commnnicate  to  Congress — may  oonveiio  wad 
adjoom  Congress,  when  — shall  receive  ambassadors,  execute 
laws  and  commission  officers. 
4.    Of  removal  of  officers  by  Impeacbment. 

ARTICLE  III.  — Thb  Judioiaxt. 
SscnoK 

1.  Jadicial  power » tennre,  compensation. 

2.  Jadicial  power,  to  what  cases  it  extends — original  and  vppti" 

late  Jurisdiction  of  Supreme  Conrt — of  trial  for  Grimes, 
where. 
8.    Treason  defined  —  proof  of — punishment  of. 

ARTICLE  rv.  —  Miscwj«AWBOPS  Pbovipoks. 
Sbction 

1.  Credit  to  be  given  to  public  acts,  etc.,  of  every  State. 

2.  Privileges  of  citizens  of  each  State — fugitives  from  Justksa  to 

be  delivered  up  ^persons  held  to  service,  having  escaikedy  to 

be  delivered  up. 
8.    Admission  of  new   States— of  the   territory  of  the  United 

States. 
4.    Republican  form  of  government  guaranteed  to  the  sevend 

States. 

ARTICLE  y. 
Constitution,  how  amended  —  proviso. 

ARTICLE  VI. 

Of  the  public  debt — supremacy  of  the  Constitution — treaties 
and  laws  of  the  United  States  —oath  to  support Coostitution, 
by  whom  taken  —  no  religious  test. 

ARTICLE  VII. 
Ratification. 

AMENDMENTS. 
Articlv 

1.  Religion,  establishment  of  prohibited  —  freedom  of  speech,  of 

the  press,  and  rln^ht  to  petition. 

2.  Right  to  keep  and  bear  arms. 

8.    No  soldier  to  be  quartered  in  any  house,  unless,  etc. 

4.  Right  of  search  and  seizure  regulated. 

5.  Provisions  concemiD^  prosecutions,  trials  and  punishments — 

private  property  not  to  be  taken  for  public  use,  withoutp  etc 

6.  Trial  in  criminal  cases;  the  rights  of  a  defendant. 

7.  Trial  in  civil  cases. 

8.  Excessive  fines,  etc.,  prohibited. 

9.  Rights  reserved. 

10.  Powers  reserved  to  the  State  or  people. 

11.  Judicial  power  —  limitation  of. 
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It*  Manner  of  electing  President  and  Vice-President. 

18.  Slavery  prohibited. 

14.  Cltiienshlp  defined — apportionment  of  representation,  etc. 

15.  Elective  franchise. 


Preamble.  —  We,  the  people  of  the  United  States,  in  order 
to  form  a  more  perfect  onion,  establish  justice,  insure  domes- 
tic tranquillity,  provide  for  the  common  defense,  promote  the 
general  welfare,  and  secure  the  blessings  of  liberty  to  our- 
selves and  our  posterity,  do  ordain  and  establish  this  Cok- 

STITUTION  FOR  THB  UMTrBD  StATBS  OV  AmBBIOA. 

ARTICLE  I. 

or  THB  LBGISLATTVB  POWBR. 

Sbctioii  1.  Lieglslative  power,  where  vested. — All 
legislative  powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States,  which  shall  consist  of  a  Senate  and 
House  of  Representatives. 

Sbo.  2.  House  of  Representatives,  how  and  by  whom 
ehosen. — The  House  of  Representatives  shall  be  composed 
of  members  ehosen  every  second  year  by  the  people  of  the 
several  States,  and  the  electors  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  Legislature. 

Qoalifieatlon  of  Representative.  — No  person  shall  be 
a  Representative  who  shall  not  have  attained  to  the  age  of 
twenty-five  years  and  been  seven  years  a  citisen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of 
that  State  in  which  he  shall  be  chosen. 

Apportionment  of  Representatives  and  direct  taxes — 
eensns*  —  Representatives  and  direct  taxes  shall  be  appor« 
tioned  among  the  several  States  which  may  be  included  within 
this  Union,  aooording  to  their  respective  numbers,  which  shall 
be  determined  by  adding  to  the  whole  number  of  free  persons, 
inofaiding  those  bound  to  service  for  a  term  of  years,  and  ex- 
cluding Indians  not  taxed,  three-fifths  of  all  other  persons. 
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The  actaal  enumeratioa  shall  be  made  within  three  years  after 
the  first  meeting  of  the  Congress  of  the  United  States,  and 
within  every  sabseqaent  term  of  ten  years,  in  such  a  manner 
as  they  shall  by  law  direct.  The  number  of  Bepresentativei 
shall  not  exceed  one  for  every  thirty  thousand,  but  each  State 
shall  have  at  least  one  Bepresentative ;  and  until  such  enumer- 
ation shkU  be  made,  the  State  of  New  Hampshire  shall  be 
entitled  to  choose  three,  Massachusetts  eight,  Rhode  Island 
and  Providence  Plantations  one,  Connecticut  five,  New  Yoik 
six,  New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Mary- 
land six,  Virginia  ten.  North  Carolina  five,  South  Carolina  five 
and  Georgia  three. 

Vacancies  in  Hoose  of  Representatives.  —  When  vacan- 
cies happen  in  the  representation  from  any  State,  the  execa- 
tlve  authority  thereof  shall  issue  writs  of  election  to  fill  such 
vacancies. 

Speaker  and  officers  of  Hoose — impeachnienti — The 
House  of  RepreBentatives  shall  choose  their  speaker  and  other 
officers ;  and  shall  have  the  sole  power  of  impeachment. 

Sec.  3.  Senators  —  election  and  term  of.  — The  Senate 
of  the  United  States  shall  be  composed  of  two  Senators  from 
each  State,  chosen  by  the  Legislature  thereof,  for  six  years; 
and  each  senator  shall  have  one  vote. 

Division  into  classes  —  vacancies  —  qualifications.  — 
Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be 
into  three  classes.  The  seats  of  the  Senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of  the 
second  class  at  the  expiration  of  the  fourth  year,  and  of  the 
third  class  at  the  expiration  of  the  sixth  year,  so  that  one- 
third  may  be  chosen  every  second  year;  and  if  vacancies 
happen  by  resignation,  or  otherwise,  during  the  recess  of  the 
Legislature  of  any  State,  the  executive  thereof  may  make 
temporary  appointments  until  the  next  meeting  of  the  Legis- 
lature, which  shall  then  fill  such  vacancies.  No  person  shall 
be  a  Senator  who  shall  not  have  attained  to  the  age  of  thirty 
years,  and  been  nine  years  a  citizen  of  the  United  States,  and 
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who  shall  not,  when  elected,  be  an  inhabitant  of  that  State  for 
which  he  shall  be  chosen* 

Vice-President.— The  Vice-President  of  the  United 
States  shall  be  President  of  the  Senate,  but  shall  have  no  vote, 
unless  they  be  eqaally  divided* 

President  pro  tern*  and  other  officers  of  Senate* — ^The 
Senate  shall  choose  their  other  officers,  and  also  a  President 
pro  tempore^  in  the  absence  of  the  Vice-President,  or  when  he 
shall  exercise  the  office  of  President  of  the  United  States. 

Impeachmenty  power  to  try — presiding  officer  on 
trial.  —  The  Senate  shall  have  the  sole  power  to  try  all  im- 
peachments. When  sitting  for  that  pnrpose,  they  shall  be  on 
oath  or  affirmation.  When  the  President  of  the  Ui^ted  States 
is  tried,  the  Chief  Justice  shall  preside ;  and  no  person  shall  be 
convicted  without  the  concurrence  of  two-Udrds  of  the  mem« 
bers  present.  '^ 

Judgment  on  impeachment* — Judgment  in  cases  of  im- 
peachment shall  not  extend  farther  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust 
or  profit  under  the  United  States ;  but  the  party  convicted  shall 
nevertheless  be  liable  and  subject  to  mdiotment  and  punish- 
ment,  according  to  law. 

Sxo.  4.  Election  of  Senators  and  Representa- 
tives— sessions  of  Congress* — The  times,  places  and 
manner  of  holding  elections  for  Senators  and  Representatives 
shall  be  prescribed  in  each  State  by  the  Legislature  thereof ; 
but  the  Congress  may  at  any  time,  by  law,  make  or  alter  such 
regulations,  except  as  to  the  places  of  choosing  Senators. 
The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall,  by  law,  appoint  a  different  day. 

Sbg.  5.  Qnalification  of  members  — ^Jadge  of,  qnorom. 
Each  house  shall  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  and  a  majority  of  each  shall 
conA*2tute  a  quorum  to  do  business;  but  a  smaller  number 
may  idjourn  from  day  to  day,  and  may  be  authorized  to  com- 

88 
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pel  the  attendftDoe  of  absent  members,  in  snob  manner  and 
under  such  penalties  as  eaeh  boose  may  provide. 

Rules  of  proceedings — oontemptSf  expulsions.— 
Baoh  boose  may  determine  tbe  roles  of  its  proceedings,  ponish 
its  members  for  disorderly  bebavior,  and,  with  the  ooncorrenoe 
of  two^tbirds,  expel  a  member. 

Joomals — yeas  and  nays. — Each  boose  shall  keep  a 
Journal  of  its  proceedings,  and  from  time  to  time  poblisb  the 
same,  excepting  such  parts  as  may  in  their  Jodgment  reqoire 
secrecy;  and  the  yeas  and  nays  of  the  members  of  either 
boose  on  any  qoestion  shall,  at  liie  desire  of  one-fifth  of  these 
present,  be  entered  on  the  joomal. 

Adjournments.  —  Neither  boose,  doring  the  session  of 
Congress,  shall,  withoot  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  booses  shall  be  sitting. 

Sbo.  6.  Compensation  of  members  —  privileges.  — 
The  Senators  and  Bepresentatives  shall  receive  a  compensatioii 
for  their  services,  to  l>e  ascertained  by  law,  and  paid  oot  of 
the  treasory  of  the  United  States.  They  shall,  in  all  oases, 
except  treason,  felony  and  breach  of  the  peace,  be  privil^^ed 
from  arrest  doring  their  attendance  at  the  session  of  their  re- 
spective hooses,  and  in  going  to  and  retoming  from  the  same ; 
and  for  any  speech  or  debate  in  either  boose,  they  shall  not  be 
qoestioned  in  any  other  place. 

Ineligibility  to  office.  —  No  Senator  or  Representative 
shall,  doring  the  time  for  which  he  was  elected,  be  appointed 
to  any  civil  office  onder  the  aothority  of  the  United  States, 
which  shall  have  been  created,  or  the  emoloments  whereof 
shall  have  been  increased,  during  such  time ;  and  no  person 
boldii^  any  office  onder  the  United  States  shall  be  a  member 
of  either  house  doring  his  continoance  in  office. 

Sec.  7.  Revenue  bills — v^here  to  originate.  —  All  bilb 
for  raising  revenoe  shall  originate  in  the  Hoose  of  Bepresen- 
tatives ;  bot  the  Senate  may  propose  or  concor  with  amend- 
ments as  on  other  bills. 

Bills,    approval   of   President — veto,    proceedings 
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thereon.  — Every  bill  which  shall  have  passed  the  House  of 
BepresenUtives  and  the  Senate  shall,  before  it  become  a  law, 
be  presented  to  the  President  of  the  United  States ;  if  he  ap- 
prove he  shall  sign  it,  but  if  not  he  shall  retom  it  with  his 
objections  to  that  hoase  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  on  their  journal,  and  proceed 
to  reconsider  it«  If  after  such  reconsideration  two-thirds  of 
that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent  U^ether 
with  the  objections,  to  the  other  house,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two-thirds  of  that 
house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and  against  the  biU  shall  be 
entered  on  the  journal  of  each  house  respectively.  If  any  bill 
shaU  not  be  returned  by  the  President  within  ten  days  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it, 
unless  the  Congress  by  their  adjournment  prevent  its  return,  in 
which  ease  it  shall  not  be  a  law. 

Orders,  resolutions  and  votes  —  President's  ap- 
proval, veto.  — Every  order,  resolution  or  vote  to  which  the 
concurrence  of  the  Senate  and  House  of  Representatives  may 
be  necessary  (except  on  a  question  of  adjournment)  shall  be 
presented  to  the  I^esident  of  the  United  States,  and,  before 
the  same  shall  take  effect,  shall  be  approved  by  him,  or,  being 
disapproved  by  him,  shall  be  repassed  by  two-thirds  of  the 
Senate  and  House  of  Representatives,  according  to  the  rules 
and  limitations  prescribed  in  the  case  of  a  bill. 

Sbo.  8.  Powers  of  Congress.  —  The  Congress  shall  have 
power: 
To  lay  and  collect  taxes,  duties,  imposts  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defense  and  gen- 
eral welfare  of  the  United  States ;  but  all  duties,  imposts 
and  excises  shall   be   uniform    throughout   the  United 
States; 
To  borrow  money  on  the  credit  of  the  United  States ; 
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To  regnlate  oommeroe  with  foreign  nfttions,  aad  among  tlie 
several  StateSy  and  with  the  Indian  tribes ; 

To  establish  an  uniform  role  of  natnralizationy  and  nniform 
laws  on  the  subjeot  of  bankroptcies  throogfaont  the 
United  States ; 

To  ooin  money,  regulate  the  value  thereof,  and  of  ftnwgn 
ooin,  and  fix  the  standard  of  weights  and  measures; 

To  provide  for  tlie  punishment  of  oounterfeiting  the  seonri- 
ties  and  current  ooin  of  the  United  States ; 

To  establish  postoffices  and  post  roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by  m- 
cnring  for  limited  times  to  authors  and  inventors  the  ez- 
dasive  right  to  their  respective  writings  and  disooveiies; 

To  constitnte  tribunals  inferior  to  the  supreme  oourt; 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas ;  and  offenses  against  tiie  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  ijiles  concerning  captures  on  land  aad  water ; 

To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  tiie  laws 
of  the  Union,  suppress  insurrections  and  repel  invasions; 

To  provide  for  organizing,  arming  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be 
employed  in  the  service  of  the  United  States,  reserving 
to  the  States  respectively  the  appointment  of  the  ofltoers, 
and  the  authority  of  training  the  militia  aooording  to  the 
discipline  prescribed  by  Congress ; 

To  exercise  exclusive  legislation,  in  all  cases  whatsoever, 
over  such  district  (not  exceeding  ten  mUes  square)  ss 
may,  by  cession  of  particular  States,  and  the  acceptance 
of  Congress,  become  the  seat  of  government  of  the  United 
States,  and  to  execute  like  authority  over  all  plaoes  pur- 
chased by  the  consent  of  the  legislature  of  the  State  in 
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which  the  same  shall  be,  for  the  erection  of  forte,  maga- 
aines,  anenala,  dock  yards,  and  other  needf  al  buildings ; 
and 
To  make  all  lairo  which  shall  be  necessary  and  prc^>er  for 
carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  oonstitation  in  the  goyemment 
of  the  United  States,  or  in  any  department  or  officer 
thereof. 

Sbo.  9.  Migration  and  importation  of  persona.  —  The 
migration  and  importation  of  snch  persons  as  any  of  the  States 
now  existing  shall  think  proper  to  admit,  shall  not  be  pn^b- 
ited  by  the  Congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on  such 
importation  not  exceeding  ten  dollars  for  each  person. 

Writ  of  habeas  corpus. — The  privilege  of  the  writ  of 
habeoB  corpuB  shall  not  be  suspended  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  require  it. 

Billa  of  attainder  and  expost  facto  laws. — No  bill  of 
attainder  or  €x  post  facto  law  shall  be  passed. 

Capitation  and  direct  taxes. — No  capitation  or  other 
direct  tax  shall  be  laid,  unless  in  proportion  to  the  census  or 
enumeration  herein  before  directed  to  be  taken. 

Taxation  on  exports — commercial  regnlationa. — No 
tax  or  duty  shall  be  laid  on  articles  exported  from  any  State. 
No  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  State  over  those  of  another  ;  nor 
shall  vessels  bound  to  or  from  one  State  be  obliged  to  enter, 
clear  or  pay  duties  in  another. 

Appropriations  of  public  nioney — aooonnts. — No 
money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
iq>propriatioos  made  by  law ;  and  a  regular  statement  and 
account  of  the  receipts  and  expenditures  of  al!  public  money 
shall  be  published  from  time  to  time. 

Titles  of  nobility — presentSy  etc^to  officers. — No 
title  of  nobility  shall  be  granted  by  the  United  States ;  and  no 
person  holding  any  office  of  profit  or  trust  under  them  shall. 
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without  the  ooDseDt  of  the  Congrees,  aooept  of  any  preaenti 
enudomentt  offioe  or  title,  of  any  kind  irtiafeevery  from  any 
king,  prinoe  or  foreign  State. 

Sio.  10.  No  State  shall  enter  into  any  treaty,  alUaaoe  or 
oonf ederation i  grant  letters  of  marque  and  reprisal;  ooln 
money ;  emit  bills  of  credit ;  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts  i  pass  any  bill  of  attainder* 
eao  pott  fa^o  law,  or  law  impairing  the  ohligati<m  of  contracts, 
or  grant  any  tide  of  nobility. 

No  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts  laid  by  any  State  on 
imports  or  exports  shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  the  Congress. 

No  State  shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnsge,  keep  troops  or  ships  of  war  in  time  of  peace, 
enter  into  any  agreement  or  compact  with  another  State,  or 
with  a  foreign  power,  or  engage  in  war,  unless  actuaDy 
invaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay. 

ABTICLE  II. 

OF  THE  SXKCDTIVB. 

Ssonov  1.  President  and  Vice-President^tena  of 
offlcCf  election  of.  —  The  executive  power  shall  be  vested  in 
a  President  of  the  United  States  of  America.  He  shall  hold 
his  office  during  the  term  of  four  years,  and,  tegetlier  with  the 
Vice-President,  chosen  lor  the  same  time,  be  elected  as 
follows :  — 

Each  State  shall  appoint,  in  such  manner  as  the  Legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole 
number  of  Senators  and  Bepresentatives  to  which  the  State 
may  be  entitled  in  the  Congress ;  but  no  Senator  or  Represen- 
tative, or  person  holding  an  office  of  trust  or  profit  under  the 
Unitod  States,  shall  be  appointed  an  elector. 
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[The  electors  shall  meet  in  their  respective  States,  and  vote 
by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  State  with  themselves.  And  they  shall 
make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and 
transmit  sealed  to  the  seat  of  government  of  the  United  States, 
directed  to  the  President  of  the  Senate.  The  Piresident  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Rep- 
resentatives, open  all  the  certificates,  and  the  votes  shall  then 
be  counted.  The  person  having  the  greatest  number  of  votes 
shall  be  the  President,  If  such  a  number  be  a  majority  of  the 
whole  number  of  electors  appointed;  and  if  there  be  more 
than  one  who  have  such  majority,  and  have  an  equal  number 
of  votes,  then  the  House  of  Representatives  shall  immediately 
choose  by  ballot  one  of  them  for  President,  and  if  no  person 
have  a  majori^,  then  from  the  five  highest  on  the  list,  the 
said  House  shall  in  like  manner  choose  the  President.  But  in 
choosing  the  President,  the  votes  shall  be  taken  by  States,  the 
representation  from  each  State  having  one  vote ;  a  quorum  for 
this  purpose  shall  consist  of  a  member  or  members,  from  two- 
thfards  of  the  States,  and  a  majority  of  all  the  States  shall  be 
necessary  to  a  choice.  In  every  case,  after  the  choice  of  the 
President,  the  person  having  the  greatest  number  of  votes  of 
the  electors  shall  be  the  Vice-President.  But  if  there  should 
remain  two  or  more  who  have  equal  votes,  the  Senate  shall 
choose  from  them  by  ballot  the  Vice-President.] 

Time  of  choosing  electors.  — The  Congress  may  deter* 
mine  the  time  of  choosing  the  electors,  and  the  day  on  which 
they  shall  give  their  votes;  which  day  shall  be  the  same 
throughout  the  United  States. 

President's  qnallflcatlons.  —  No  person  except  a  nat- 
ural born  citizen,  or  a  citiaen  of  the  United  States  at  the  time 
of  the  adoption  of  this  constitution,  shall  be  eligible  to  the 
office  of  President ;  neither  shall  any  person  be  eligible  to  that 
office  who  shall  not  have  attained  to  the  age  of  thirty-five 
years,  and  been  fourteen  years  a  resident  within  the  United 
Stotes. 
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Tacaney  in  ofllee  of  PresidMit.  —  Ineateoftherenovil 
d  the  Prestdent  teom  offlce,  or  of  his  death,  wigimtion^  or 
hiAbility  to  diechaige  the  powers  sad  dntlee  of  the  said  oflBoe, 
the  same  shall  devolTO  cm  the  Vioe-PlresldeBt,  and  the  Cob- 
gress  may,  by  law,  provide  for  the  case  of  remofal,  death, 
reeigiiatioDi  or  inability,  both  of  the  President  and  ^ee- 
President,  declaring  what  offloer  shall  then  act  as  n^sident, 
and  such  ofBoer  shan  act  accordingly,  ontil  the  disability  be 
removed,  or  a  President  shall  be  elected.  Hie  President 
shall,  at  stated  times,  reoelve  for  his  services  a  comp^isatlon, 
which  shall  neither  be  increased  nor  diminished  daring  the 
period  for  which  be  shall  have  been  elected,  and  he  shall  not 
receive  within  that  period  any  other  emolument  from  the 
United  States,  or  any  of  them. 

Oath  of.  —  Before  he  enter  on  the  execation  of  his  office, 
he  shall  take  the  following  oath  or  affirmation: 

*'  I  do  solemnly  swear  (or  affirm)  that  I  will  fsithfdily 
execute  the  office  of  President  of  the  United  States,  and  will, 
to  the  best  of  my  ability,  preserve,  protect  and  defend  the 
constitution  of  the  United  States." 

Sec.  2.  Powers  and  duties  of  FMsldent.  — The  Ptesi- 
dent  shall  be  oommander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  States,  when 
called  into  actual  service  of  the  United  States ;  he  may  require 
the  opinion,  in  writing,  of  the  principal  officer  In  each  of  the 
executive  departments,  upon  any  subject  relating  to  the  daties 
of  their  respective  offices,  and  he  shall  have  power  to  grant 
reprieves  and  pardons  for  offenses  against  the  United  States, 
except  in  cases  of  impeachment.  He  shall  have  power,  by  and 
with  the  advice  and  consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  concur ;  and  he 
shall  nominate,  and,  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  ambassadors,  other  public  minis- 
ters and  consals,  Judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States  whose  appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  b^  established  by  law ; 
but  the  Congress  may,  by  law,  vest  the  ^>pohitment  of  such 
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isfeilor  officers,  as  they  think  proper,  in  the  President  alone, 
in  the  coarts  of  law,  or  in  the  heads  of  departments. 

Vacaneles  In  office.  —  The  President  shall  have  power  to 
fill  up  all  yacancies  that  may  happen  daring  the  recess  of  the 
Senate,  by  granting  conunissions,  which  shall  expire  at  the  end 
of  their  next  session. 

Seo.  8.  Powers  and  duties  of  President  oontinaed.  — 
He  shall,  from  time  to  time,  give  to  the  Congress  information 
of  the  state  of  the  Union,  and  recommend  to  their  considera- 
tion such  measures  as  he  shall  judge  necessary  and  expedient ; 
he  may,  on  extraordinary  occasions,  convene  both  houses,  or 
either  of  them,  and  in  case  of  disagreement  between  them, 
with  respect  to  the  time  of  adjournment,  he  may  adjourn  them 
to  such  time  as  he  may  think  proper ;  he  shall  reoeive  ambas- 
sadors and  other  public  ministers ;  he  shall  take  care  that  the 
law  be  faithfully  executed^  and  shall  commission  all  the  officers 
of  the  United  States. 

Seo.  4.  Conviction  of  treason^  ete. — The  President, 
Yioe-President,  and  all  civil  officers  of  the  United  States,  shall 
be  removed  from  office  on  impeachment  for  and  conviction  of 
treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

ABTICLE  III. 

or  THE  JUDICIARY. 

Sbotiom  1.  Judicial  power  — jndgeB — compensation — 
tenure  of  office.  —  The  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in  such 
inferior  oourts  as  the  Congress  may  from  time  to  time  ordain 
and  establish.  The  judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  behavior,  and  shall, 
at  stated  times,  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  continuance  in 
office. 

Sec.  2.  Judicial  power — extends  to  uAat  —  Supreme 
Oonrty  jurisdiction  of.  —  The  judicial  power  shall  extend 
to  all  cases,  in  law  and  equity,  arising  under  this  Coostitu- 
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tfoDy  the  laws  of  the  United  States,  and  treaties  made  or  wUdi 
shall  be  made  ander  their  anthority;  to  all  oases  allectiiig 
aknbassadorsy  other  public  ministers,  and  consuls ;  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  to  controveraleB  to  which 
the  United  States  shall  be  a  party ;  to  controversies  between 
two  or  more  States ;  between  a  State  and  dtisens  of  another 
State;  between  citizens  of  different  States;  between  citiaeiis 
of  the  same  State  claiming  lands  nnder  grants  of  different 
States,  and  between  a  State,  or  the  citizens  thereof,  and  foreign 
States,  citizens  or  subjects* 

In  all  cases  affecting  ambassadors,  other  pnblio  mintsters 
and  consuls,  and  those  in  which  a  State  shall  be  party,  the 
Sepreme  Court  shall  have  original  Jniiadiction.  In  all  the 
other  cases  before  mentioned  the  Supreme  Coart  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  |the  Congress  shall 
make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury ;  and  each  trial  shall  be  held  in  the  State  where  the 
said  crimes  shall  have  been  committed;  but  when  not  com- 
mitted within  any  State,  the  trial  shall  be  at  such  place  or 
places  as  the  Congress  may  by  law  have  directed* 

Sbc.  8.  Treason  against  the  United  States. — Treason 
against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort.  No  person  shall  be  convicted  of  treason  unless 
on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court. 

The  Congress  shall  have  power  to  declare  the  ponishment  of 
treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture  except  during  the  life  of  the  person 
attainted. 

ARTICLE  IV. 

MISCELLANEOUS  PROYISIONS. 

Section  1.  Records  and  judicial  proceedings  of  sister 
States.  — Full  faith  and  credit  shall  be  given  in  each  State  to 
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the  pablio  acts,  records  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may  by  general  laws  prescribe  the 
manner  in  which  snch  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof. 

Sbo.  2.  Privileges  and  immimities  of  oitiEens  of  the 
several  States.  —  The  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immnnities  of  citizens  in  the  several  States. 

Fugitives  from  Justice.  —  A  person  charged  in  any  State 
with  treason,  felony  or  other  crime,  who  shall  flee  from  Justice 
and  be  found  in  another  State,  shall,  on  demand  of  the  execu- 
tive authority  of  the  State  from  which  he  fled,  be  delivered  up 
to  be  removed  to  the  State  having  jurisdiction  of  the  crime. 

Fugitives  from  service  or  labor.  —  No  person  held  to 
service  or  labor  in  one  State,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation 
therein,  be  discharged  from  such  service  or  labor,  bnt  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due. 

Sso.  8.  Admission  of  New  States.  —  New  States  may  be 
admitted  by  the  Congress  into  this  Union ;  but  no  new  State 
shall  be  formed  or  erected  within  the  jurisdiction  of  any  other 
State,  nor  any  State  be  formed  by  the  junction  of  two  or  more 
States  or  parts  of  States,  without  the  consent  of  the  Legisla- 
tures of  the  States  concerned  as  well  as  of  the  Congress. 

Government  of  United  States  —  territory  and  prop- 
erty. —  The  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United  States ;  and  noth- 
ing in  this  Constitution  shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States  or  of  any  particular  State. 

Sbc.  4.  Ouaranlgr  to  each  State  of  a  republican  form 
of  government. — The  United  States  shall  guarantee  to 
every  State  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion,  and,  on  appli- 
cation of  tiie  Legislature  or  of  the  executive  (when  the  Legis- 
lature cannot  be  convened)  against  domestic  videnoe. 
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ABTICLB  V. 

Amendments  to  Constltatlon.  —  The  Congress,  when- 
eyer  two-thirds  of  both  houses  shall  deem  it  neeessary,  shall 
propose  amendmeots  to  this  Constitatioiiy  or,  on  the  im>plica- 
tion  of  the  Legislatares  of  two-thirds  of  the  several  States, 
shall  oall  a  convention  for  proposing  amendments,  which  in 
either  case  shall  be  valid  tQ  all  intents  and  parposes  as  part  of 
this  Constitution,  when  ratified  by  the  Legislatares  of  three* 
fourths  of  the  several  States,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  pro- 
posed by  the  Congress :  Provided^  That  no  amendment  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred 
and   eight  shall  in   any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article ;  and  that  no 
State,  without  its  consent,  shall  be  deprived  of  its  equal  suf- 
frage in  the  Senate. 

ABTICLB  VL 

Debts  prior  to  adoption  of  Constttution.  —All  debts 
contracted  and  engagements  entered  into  before  the  adoption 
of  this  Constitution  shall  be  as  valid  against  the  United 
States  under  this  Constitution  as  under  the  confederation. 

Supreme  law  of  the  land.  —  This  Constitution  and  the 
laws  of  the  United  States  which  shall  be  made  in  pursuanoe 
thereof,  and  all  treaties  made  or  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land;  and  the  judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding. 

Oath  to  support  Constitution  of  United  States  —  not 
religious  test  for  United  States  office.  —  The  Senatora 
and  Representatives  before  mentioned,  and  the  members  of 
the  several  State  Legislatures,  and  all  executive  and  judicial 
officers,  both  of  the  United  States  and  of  the  several  States, 
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shall  be  bonne! ,  by  oath  or  afflrmaUony  to  aapport  this  Const!- 
tfon ;  bnt  no  religions  test  shall  ever  be  required  as  a  qualifi- 
eationto  any  office  or  public  trust  under  the  United  States. 

ARTICLE  VII. 

Ratification  of  Constltation. — The  ratification  of  the 
conventions  of  nine  States  shall  be  sufficient  for  the  estab- 
lishment of  this  Constitution  between  the  States  so  ratifying 
the  same. 

Done  in  conTentioUi  by  the  unanimous  consent  of  the  States 
present,  the  seyenteenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-seveuy  and  of  the 
Independence  of  the  United  States  of  America,  the  twelfth. 
In  witness  whereof,  we  have  hereunto  subscribed  our  names. 

OaoRGE  Washington,  PreHdetU. 

Attest  :  William  Jackson,  Secretary. 


AMENDMENTS     TO     THE 
CONSTITUTION, 

FBOPOeSD  BT  OOMQBBM,  AMO  BATITIKD  BT  THE  LECHBL^TUBIB  OF 
THB  BSVSBAL  ITAISS  PUB8UAIIT  TO  THB  FIFTH  ABTICLB  OF 
THB  OBIOINAL  OOBBTITUTIOH. 


ABTICLB  L 


Bellgioiis  liberty — freedom  of  speech — ricrht  of 
petition.  —  Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  ezeroise  thereof; 
or  abridging  the  freedom  of  speech,  or  of  the  press,  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
government  for  a  redress  of  grievances. 

ABTICLE  EL 

B^ht  to  bear  arms.  —  A  well  regulated  militia  being 
necessary  to  the  security  of  a  free  State,  the  right  of  the  peo- 
ple to  keep  and  bear  arms  shall  not  be  infringed. 

ABTICLB  m. 

Quartering  of  soldiers.— No  soldier  shall,  in  time  of 
peace,  be  quartered  in  any  house  without  the  consent  of  the 
owner,  nor  in  time  of  war  but  in  a  manner  prescribed  by  law. 

ABTICLE  rv. 

Unreasonable  searcbeSf  selznreSf  ete.f  prohibited.  — 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreasonable  searches  and  seizures 
shall  not  be  violated,  and  no  warrants  shall  issue  but  upon 
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proteble  oanse,  sapported  by  osth  or  aflbmationy  and  par- 
tionlarly  deeoribing  the  plaoe  to  be  aearohedi  and  the  peraom 
or  things  to  be  seized. 

ABTICLEV. 

Bights  of  persons  accused  of  crtine — right  of  prop- 
ertyf  etc*  —  No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  inlamoas  crime  unless  on  a  presentment  or  in- 
dictment of  a  grand  Jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militiat  when  in  aotnal  service  in 
time  of  war  or  public  danger ;  nor  shall  any  person  be  snbject 
for  the  same  offense  to  be  twice  pat  in  Jeopardy  of  life  or 
limb ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  lif e,  liberty  or  property 
without  due  process  of  law ;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation* 

ARTICLE  VI. 

Oriminal   prosecutions  —  speedy  trials  etc* -—In  all 

criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  Jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  him;  to  have  compul- 
sory process  for  obtaining  witnesses  in  his  favor,  and  to  have 
the  assistance  of  counsel  for  his  defense. 

ABTICLB  VII. 

Trial  by  Jury  in  civil  actions.  — In  suits  at  common  law 
where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  Jury  shall  be  preserved,  and  no  fact  tried  by 
a  Jury  shall  be  otherwise  re-examined  in  any  court  of  the 
United  States,  than  according  to  the  rules  of  common  law. 
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abuclb  vm. 

ExoeMlTe  flnes^  etc.,  prohibited.  —  Ezoessive  tMil  shall 
not  be  required,  nor  exoeaaiFe  finee  imposed,  nor  croel  tnd 
onusaal  punishment  inflicted. 

ARTICLE  IX. 

Bights  retained  by  the  people. — Hie  enumeration  in 
the  Constitution  of  oertain  rights  shall  not  be  oonstmed  to  deny 
or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

Powers  reserved  to  the  State  or  people.  — The  powers 
not  delegated  to  the  United  States  by  the  Constitntion,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people. 

ARTICLE  XI. 

Judicial  power — limitation  on  —  The  Judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citisens  of  another  Slate,  or  by  oitl* 
zens  or  subjects  of  any  foreign  State. 

(Proposed  March  5,  1794,  declared  ratified  January  8, 
1798.) 

ARTICLE  XII. 

Election    of   President   and   Tice-President.  —  The 

electors  shall  meet  in  their  respective  States  and  vote  by 
ballot  for  President  and  Vioe-I^esident,  one  of  whom,  al 
least,  shall  not  be  an  inhabitant  of  the  same  State  with  them- 
selves ;  they  shall  name  in  their  ballots  the  person  voted  for 
as  President,  and  in  distinct  ballots  the  person  voted  for  as 
Vice-President,  and  they  shall  make  distinct  Usts  of  all  per- 
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sons  voted  for  as  President,  and  of  aU  persons  voted  for  as 
Vioe-Preaident,  and  of  the  number  of  votes  for  each,  whioh  list 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of 
the  Senate ;  the  president  of  the  Senate  shall,  in  presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  certificatest 
and  the  votes  shall  then  be  counted ;  the  person  having  the 
greatest  number  of  votes  for  President  shall  be  President,  if 
such  number  be  a  majority  of  the  whole  number  of  electors 
appointed ;  and  if  no  person  have  such  minority,  then  from  the 
persons  having  the  highest  number  not  exceeding  three  on  the 
list  of  those  voted  for  as  President,  the  House  of  Representa- 
tives shall  choose  immediately,  by  ballot,  the  President.  But 
in  choosing  the  President,  the  votes  shall  be  taken  by  States, 
the  representation  from  each  State  having  one  vote ;  a  quorum 
for  this  purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall 
be  necessary  to  a  choice.  And  if  the  House  of  Representa- 
tives shall  not  choose  a  President  whenever  the  right  of  choice 
shall  devolve  upon  them  before  the  fourth  day  of  March  next 
following,  then  the  Vioe-President  shall  act  as  President,  as 
in  the  case  of  the  death  or  other  constitutional  disability  of  the 
President.  The  perspn  having  the  greatest  number  of  votes 
as  Vice-President  shall  ]t)e  the  Vice-President,  if  such  number 
be  a  majority  of  the  whole  number  of  electors  appointed,  and 
if  no  person  have  a  majority,  then  from  the  two  highest  num- 
bers on  the  list  the  Senate  shall  choose  the  Vice-President ;  a 
quorum  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice.  But  no  person  constitution- 
ally ineligible  to  the  office  of  President  shall  be  eligible  to 
that  of  Vice-President  of  the  United  States. 
(Proposed  December  12,  1808,  declared  ratified  September 

25,  1804.) 

ARTICLE  XIII. 

Sbotion  1.  Slavery  prohibited.  —  Neither  slavery  nor  in* 
voluntary  servitude,  except  as  a  punishment  for  crime  whereof 
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the  party  Bhall  haTe  been  duly  oonyictedi  shall  exist  within 
the  United  States  or  any  place  sabjeet  to  their  jnrisdio- 
tion. 

Sso.  2.  Bnforcement  of  prohibition.  —  Congress  shall 
have  power  to  enforce  this  article  by  appropriate  legislation. 

(Amendment  proposed  February  1,  1865,  declared  ratified 
December  18,  1866.) 

ABnCLB  XIV. 

Sbotioh  1.  CitiEenship  — rights  of  citiaens  —  due  pro- 
cess of  law  and  eqnal  protection  of  the  laws.  —  All  per- 
sons born  or  nataralized  in  the  United  States  and  sabjeet  to 
the  jurisdiction  thereof  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall  make  or  enl6roe 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citiasens  of  the  United  States,  nor  shall  any  State  depriTC  any 
person  of  life,  liberty  or  property  without  due  prooess  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

Sbo.  2.  Apportionment  of  representattves. — Bepre- 
sentatiyes  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  State,  excluding  Indians  not  taxed. 
But  when  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  President  and  Vice-Ptesident  of  the  United  States, 
Representatives  in  Congress,  the  executive  and  judidal  officers 
of  a  State,  or  the  members  of  the  Legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age  and  dtisens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  sueh  male 
citizens  shall  bear  to  the  whole  number  of  male  dtisens 
twenty-one  years  of  age  in  such  State. 

Sec.  8.  Disqualification  to  hold  office. — No  person 
shall  be  a  Senator  or  Representative  in  Congress,  or  elector  of 
President  or  Vice-President,  or  hold  any  office,  civil  or  mili- 
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tujj  under  the  United  States  or  ander  any  State,  who,  having 
previonsly  taken  an  oath  as  a  member  of  Congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  State 
L^shitnre,  or  as  an  execntive  or  judicial  officer  of  any 
State,  to  support  the  Constitation  of  the  United  States,  shall 
have  engaged  in  insnrreotion  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof.  Bat  Congress 
may,  by  a  vote  of  two-thirds  of  each  honse,  remove  sach  dis- 
ability. 

Sxc.  4.  Pablic  debt.  —The  validity  of  the  public  debt  of 
the  United  States,  authorized  by  law,  including  debts  incurred 
for  payment  of  pensions  and  bounties  for  services  in  suppress- 
ing insurrection  or  rebeUion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay 
any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebel- 
lion against  the  United  States,  or  any  dabn  for  the  loss  o» 
emancipation  of  any  slave,  bat  all  such  debts,  obligations  and 
claims  shall  be  held  ill^al  and  void. 

Sxc.  5.  The  Congress  shall  have  power  to  enforce,  by 
appropriate  l^slation,  the  provisions  of  this  article. 

(Amendment  proposed  June  16,  1866;  declared  ratified 
July  28,  1868.) 

ARTICLE  XV. 

SnonoH  1.  Elective  Franchise. — The  rights  of  dticens 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States,  or  any  State,  on  account  of  race  or  color,  or 
previous  condition  of  servitude. 

Sbo.  2.  The  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

(Amendment  proposed  February  27,  1869;  declared  ratified 
March  30, 1870.) 
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A. 

A fortlorL  By  so  maoh  the  stronger;  by  a  more  powerful 
reason. 

A  mensa  et  thoro«  ^*  From  bed  and  board/'  A  diyoroe 
between  husband  and  wife  which  does  not  make  the  mar- 
riage  void  ab  initloy  or  from  the  beginning. 

A  prendre.    To  take ;  to  seise. 

A  priori.    From  the  former. 

£^  verbis  legia  non  est  reeedendmn.  From  the  words  of 
the  law  there  should  be  no  departure. 

A  Ylnciilo  matrlmonlL    From  the  bond  of  marriage. 

Ab  Initio.    From  the  beginning. 

Ab  orlglne.    From  the  beginning. 

Absoluta  sententla  ezposltore  non  Indiget.  An  abso- 
lute, unqualified  sentence,  or  proposition,  needs  no  ex- 
positor. 

Actio  accreylt.    An  action  has  accrued. 

Actio  personalis  niorltnr  earn  persona.  A  personal 
action  dies  with  the  person. 

Actor  seqoltnr  forom  rel.  The  plaintill  must  follow  the 
forum  of  the  thing  in  dispute. 

AetaB  earto  nemlneni  gravablt.  An  act  of  the  court  shall 
prejudice  no  man. 

Actos  Jyei  nemlneni  faclt  Injnrlam.  The  act  of  Ood  does 
wrong  to  no  one — i.  e.,  no  one  is  responsible  in  damages 
for  inevitable  accidents. 

Ad  fineni  litis.    To  the  conclusion  of  the  suit. 

Ad  Idem.    ''  To  the  same.''    To  the  like  intent 

Ad  Inflnltom.    ''  To  eternity."    To  the  utmost 

Ad  Inanlrendam.    To  make  inquiry. 

Ad  Ubltnm.    At  pleasure ;  at  wilL 
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Ad  litem.    To  (or  in)  the  salt  (or  controversy). 

Ad  sectam.    At  the  suit  of. 

Administrator  de  son  tort    Administrator  in  his  own 

wrong. 
iEauitas  agit  in  personam.    Equity  sots  apon  the  person. 
iEquitas  sequitnr  legem.     Equity  follows  the  law. 
Affect  io  toa  nomen  Imponlt  operi  tao*    Your  motive 

gives  a  name  to  your  act. 
Affirmantis  est  probatlo.    He  who  sfBnns  must  prove. 
Alias  ca.  sa.    Another  writ  to  take  (the  person),  to  make 

satisfaction. 
Alias  scire  facias.     ^*  That  yon  again  cause  to  be  informed." 

A  second  writ  of  scire  facias. 
Alibi.     ^*  In  another  place." 
Alibi  natos.    Bom  in  another  place. 
Aliud  est  celare^  aliad  tacere.    To  conceal  is  one  thfaig, 

to  be  silent  another. 
Allegari  non  debnlt  quod  probatom  non  relevat.    That 

ougtil  not  to  be  alleged  which,  if  proved,  would  no{  be 

relevant. 
Ancient  demesne.    An  ancient  inheritance. 
Animo  fnrandi.    With  intent  to  steaL 
Animo  lucrandL    With  intention  to  gain  a  profit. 
Animalia  f erse  natnrao.    Animals  of  a  wOd  nature. 
Animus  hominis  est  anima  scriptL    The  intention  of  the 

party  \b  the  soul  of  the  instrument. 
Apices  juris  non  sunt  jura.    Legal  niceties  are  not  laws. 
Assumpsit.    He  undertook  (or  promised). 
Assumpsit  pro  rata.    He  undertook  agreeably  to  the  pro* 

portion. 
Autre  droit.    Another's  right. 

B. 

Banco.    '*In  bench.''    As  <<dies  In  bancoy**  or  days  In 

which  the  court  sits. 
Bancus  ruptus.    **  A  broken  bank."    From  whidi  the  word 
bankrupt.    - 
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Baron  et  feme.    The  husband  and  wife. 

BenigniuB  lege^  interpretandao  sunt  qno  voluntas  ear- 
nm  eonservetnr.  Laws  are  to  be  more  favorably  Inter- 
preted, that  their  intent  may  be  preserved. 

Btlla  vera.    A  tme  biU. 

Bona  fide.    In  good  faith. 

Bona  fides  exigit  at  quod  eonvenit  flat.  Good  faith 
demands  that  what  is  agreed  upon  shall  be  done. 

Bonus.  A  consideration  given  for  what  is  received;  a 
premium  paid  to  a  grantor  or  vendor. 

C. 

Capias.     **  Tou  may  take.''    A  writ  authorizing  the  defend- 
ant's arrest. 
Capias  ad  oomputandnm.    That  you  take  (defendant)  to 

make  account. 
Capias  ad  respondendum.    That  yon  take  (defendant)  to 

maljpe  answer. 
Caifias  ad  satisfaciendum.    That  you  take  (defendant)  to 

make  satisfaction. 
Capias  ad  valentiam.    That  you  take  to  the  value. 
Capias  in  withernam.    That  you  take  a  reprisal. 
Capias  pro  fine.    That  you  take  for  a  flue. 
Causa  causans.    The  moving  cause. 
Causa  impotentiao.    On  account  of  impotence. 
Causa  causse  est  causa  causati.    The  cause  of  a  cause  is 

the  cause  of  the  effect. 
Causa  mortis.    On  account  of  death ;  in  prospect  of  death. 
Casus  foederis.    A  cause  which  comes  within  the  terms  of  a 

compact. 
Caveat.    That  he  beware ;  a  warning. 
Caveat  emptor.    Let  the  purchaser  beware. 
Caveat  venditor.    Let  the  seller  beware. 
Cepi  corpus.    I  have  taken  the  body. 
Certiorari.    **To  be  certified  of ;  to  be  informed  of."    A 

writ  directing  the  proceedings  or  record  of  a  cause  to  be 

brought  before  a  superior  court. 
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€e0sante  cauBay  oessat  elfectiu.    The  caaie  ooMing,  tbe 

effect  must  ceaee. 
Oestnl  que  trusL    A  penon  lor  whoee  use  mnother  ie  seised 

of  landSf  etc. 
Oestnl  que  use.    A  person  for  whose  use  land,  etc.,  is  giTsn 

or  granted. 
Oestnl  que  yie.    A  person  for  whose  life  a  gift  or  grant  is 

made. 
Ohose  in  action.    A  thing  in  action. 
Clansum  fregit.    He  broke  the  close  or  field. 
Commodum  ex  injuria  sua  non  habere  debet.    No  man 

ought  to  deriye  any  benefit  of  his  own  wrong. 
Compensatio  crlminis.    A  compensation  for  crime. 
Compos  mentis.    *'  Of  sound  mind.''    A  man  in  snch  a 

state  of  mind  as  to  be  qoalified  legally  to  sign  a  wHl  or  deed, 

etc. 
Contra  bonos  mores.    Against  good  morals. 
Contractus  legem  ex  conyentione  aodpiunt.    The  agree- 
ment of  the  parties  makes  the  law  of  the  contract. 
CouTentio  vincit  legem.     The  agreement  of  the  partiflB 

overcomes  or  prevails  against  the  law. 
Corpora  cepl.    I  have  taken  the  bodies. 
Covert.    Married. 

Crim.  con.    Illicit  connection  (adultery). 
Cuilibet  in  arte  sua  perlto  est  credendum.     Credenoe 

should  be  given  to  one  skilled  in  his  peculiar  art. 
Cujus  est  solum  ejus  usque  ad  eoelum.    He  who  owns 

the  soil  owns  it  up  to  the  sky. 
Culpa  lata  dole  »qulparatur.    Gross  neglect  is  equivaleDt 

to  fraud. 
Currit  tempus  contra  desides  et  sul  Juris  oontemp* 

tores.    Time  runs  against  the  slothful  and  those  who  neg- 

lect  their  rights. 
Cy  pres.    By  approximation. 
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D, 


Damage  feasant.    Doing  damage. 

Data.    **  Things  granted.''    We  most   proceed  on  certain 

^^data'* — that  is,  on  matters  previoosly  admitted  to  he 

correct. 
Datum.    A  thing  granted ;  a  point  fixed  apon ;  a  first  prin- 
ciple. 
De  bene  esse.    Conditionally. 
De  bonis  non.    Of  goods  not  (administered). 
De  bonis  non  administrandis.    Of  goods  nnadministered. 
De  die  in  diem.    From  day  to  day. 
De  facto.    Of  the  deed ;  in  fact. 
De  gratia.    As  a  matter  of  grace  or  favor. 
De  Jura  Judices^  de  facto  Joratores^  respondent.    The 

judges  answer  concerning  the  law,  the  Jury  concerning  the 

facts. 
De  Jure — de  facto.     **From  the  law;    from  the  fact.'' 

Sometimes  an  offender  is  guilty  the  moment  the  wrong  is 

committed^  then  he  may  be  said  to  be  gailty  *^  de  facto.'* 

In  other  cases  he  is  not  guilty  until  he  be  conyicted  by 

law ;  then  he  is  gailty  <^  de  jure.'' 
De  minimis  non  curat  lex.    The  law  does  not  notice  trifling 

matters. 
De  novo.    Anew ;  afresh. 
De  prsdsenti*    Of  the  present  time. 
De  son  don.    Of  Ids  gift 
De  son  tort.     '*0f  his  own  wrong."    This  was  part  of  a 

plea  very  similar  to  son  oMaaU  demesne* 
Debet  et  detinet.    He  owes  and  detains. 
Debet  quis  Jnri  sabjacere  ubi  delinquit.    Every   one 

ought  to  be  subject  to  the  law   of   the  place   where  he 

offends. 
Debile  fondamentom,  fallit  opus.    Where   there   is  a 

weak  foundation  the  work  falls. 
Defeasance.    A  conditional  undertaking  to  annul  the  effect 

o(  a  bond,  etc* 
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nelegata  potestas  non  potest  delegasL    A  dekgmted 

aathority  cannot  be  again  delegated. 
I>elictiiiii.    A  taolty  offense,  or  crime. 
netlnet.    He  keeps.    He  detains. 
Detiiralt.    He  has  detained. 
Deus  solus  liflDredem  focere  potest,  boh  homo.    God 

alone,  and  not  man,  can  make  an  heir, 
nevastayit.    He  wasted. 
Derastayit  nolens   volens.    He  wantonly  (or  wickedly) 

committed  waste. 
IMcta.    Sayings ;  remarks ;  obserratioiis. 
Dies  domlnlens  non  est  Jnrldlens.    Sonday  Ib  not  a  day 

in  law. 
IMscretIo  est  discemere  per  legem  qnld  sit  Justom. 

Discretion  Ib  to  discern  through  law  what  is  right. 
Distringas.     That  you  diBtrain. 
Divinatio  non  interpretatio  est*  quae  omnlno  reoedlt  a 

Utera.    It  is  a  gaess,  not  intreiwetation,  which  altogether 

departs  from  the  letter. 
Dolus  eircnlta  non  pnrgatnr.     Fraud  Ib  not  porged  by 

dronity. 
Domesdayt  or  Domesday  Book.    A   book  showing  the 

tenures,  etc.,  of  most  of  the  lands  in  England  in  the  time 

of  William  the  Conqueror. 
Dominium  non  potest  esse  in  pendenti.    The  rif^t  of 

property  cannot  be  in  abeyance. 
Donatio.    A  gift;  a  donation. 
Dorminnt  aliqnando  leges,  nnnquam  morinnter.     The 

laws  sometimes  sleep,  bat  never  die. 
Droit  des  gens.    The  law  of  the  nations. 
Duces  tecum.    **  That  you  bring  with  you.''    A  subpoBna, 

so  called,  when  the  person  is  commanded  to  produce  books, 

papers,  etc.,  to  the  court  and  jury. 

E. 

XS  converso.    On  the  other  hand ;  on  the  contrary. 

Eat  sine  die.    Let  him  go  without  day  (or  be  discharged). 
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■legtt.     <*He  has  ohoaen."    A  Jadidal  writ  directed  to  the 

sherill,  empowering  him  to  seiie  one  moiety  of  the  defend* 

ant's  lands  for  damages  recovered. 
Bn  ventre  sa  mere.    In  the  womb. 
Bneiente.   Pregnant. 
Bniuneratlo  nnius  est  ezeliislo  attevtiis*    Speolfloation 

of  one  thing  is  an  ezolosion  of  the  rest. 
Brror  ooram  nobis.    Error  (lying)  before  ns. 
Bnror  coram  Yobls.    Bnor  before  you. 
Brror  nomlnls  nnnquam  nocett  si  de  Identltate  rei 

oonstat.    Mistake  in  the  name  never  iojores,  if  there  is  no 

doubt  as  to  the  identily  of  the^thing. 
Brror  serfbentis  noeere  non  debet.    An  error  made  by  a 

cleric  ought  not  to  ii^ore ;  a  cierioal  error  may  be  corrected. 
Braditos  In  lege.    **  Learned  in  the  law ;  "  a  counseL 
BSscrow.    A  deed  or  writing  left  with  another,  to  be  delivered 

on  the  performance  of  sometliing  specified. 
BstoppeL    **  A  stop ; "  a  preventive  plea. 
Bstovers.    Wood  out  from  a  farm  by  the  tenant  which,  by 

the  common  law,  he  has  a  right  to  use  on  the  estate  for 

necessary  purposes. 
Bt  ad  hue  detlniet.    And  he  still  detains. 
Bt  non  allbL    And  in  no  other  place. 
Bx  seqao  et  bono.    In  equity  and  good  consdence. 
Bx  contractu.    By  way  of  agreement. 
Bx  curia.    Out  of  court. 
Bx  delicto.    By  (or  from)  a  fault  or  offense. 
Bx  dblo  malo  non  oritur  actio.    A  right  of  action  cannot 

arise  out  of  fraud. 
Bx  focto.    From  (or  by)  the  deed. 
Bx  Justa  eansa.    For  a  good  reason  (or  cause). 
Bx  lege.    An  outlaw. 
Bx  nodo  pacto  non  orltor  actio.    No  action  arises  on  a 

contract  without  a  consideration. 
Bx  officio.    Officially ;  by  virtue  of  the  office. 
Bx  parte  matema.    On  the  part  of  the  mother. 
Bx  parte  patema.    On  the  part  of  the  father. 
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IiX  parte  ^[luerentls.    On  tlie  part  of  the  plaintiff. 

Bx  post  facto.    From  (or  by)  an  after  aeL 

Bx  relatione.    **  By  (or  from)  relation.'*    ScHnetimea  tiie 
words  mean  <^  by  the  Information.^ 

Bx  tempore.    Off  hand  (witiioat  delay  or  premeditation.) 

Bz  tota  materia  emergat  reaolutlo.    The  constmction  or 
ezplaoation  shoold  arise  oat  of  the  whole  sabJeeUmatter. 

Bx  Tlattatlone  I>el.    From  the  visitation  of  GkhL 
^  Bxoeptlo  probat  regolam  de  rebus  non  exeeptla.    An 
exception  proves  the  rule  concerning  things  not  excepted. 

Bxecator  de  son  tort.     ^*  An  exeoator  of  his  own  wrong ;  *' 
one  who  acts  illegally  in  the  office. 

Bxoneretnr  nunc  pro  tone.    Let  htm  (or  it)  be  now  dis- 
cliargedt  instead  of  at  some  past  time. 

Bxpressa  nocent,  non  expressa  non  nocent.    Things  ex- 
pressed may  be  prejadidal ;  things  not  expressed  are  not 

F. 

Fac  simile.    Do  the  like ;  a  close  imitation. 

Facias.    That  yon  do  (or  caose  to  be  done). 

Factom  negantls  nulla  probatlo.    No  proof  if  incombent 

on  him  who  denies  a  fact. 
Factum  unlus  alterl  nocere  non  debet.    The  deed  of  <me 

should  not  hart  another. 
Falsa  demonstratlo  non  nocet.    A  false  description  does 

not  vitiate. 
Falsare  curiam.    To  deceive  the  coort. 
Falsus  In  nno^  f  alsus  In  omnibus.    False  in  one  thing, 

false  in  everything. 
Felo  de  se.    A  suicide ;  a  self-murderer. 
Feme  covert.    A  married  woman. 
Feme  sole.    An  unmarried  woman. 

Feme  sole  sub  mode.    A  single  woman  to  a  certain  extent. 
Feoff  are.    To  enfeoff  or  grant  in  fee. 
Feudum.    A  fee ;  land  held  in  fee  simple. 
Fiat.    Let  it  be  done. 
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Fiat  justitia  mat  ccelmn.    Let  Jostioe  be  done  though  the 

heayens  should  fall. 
Fictio  legiB  nemlnem  Isedit.    A  fiction  of  law  injures  no 

one. 
FML    **  A  fee.''    What  we  call  a  fee  is,  in  other  countries, 

the  contrary  to  chattels.    In  Germany  certain  districts  or 

territories  are  called  <<  AefBj**  where  tiiere  are  fiefs  of  the 

Empire. 
Fieri.    To  be  made  or  done. 
Fieri  facias.    That  you  cause  to  be  made  or  done,  or  levied. 

A  writ  of  execution,  so-called. 
Flotsam.    Goods  floating  on  the  sea. 
Forma  legalis.    A  legal  form. 
Forum.    A  court  or  place  of  Justice. 
Frank-almoign.    A  free  gift. 

Fraus  est  celare  fraudem.    It  is  fraud  to  oonceal  fraud. 
Frans  est  odiosa  et  non  prsesnmenda.    Fraud  is  odious 

and  not  to  be  presumed. 
FnrioBi  nulla  Yoliintas  est.    A  madman  has  no  will. 
Fnriosus  solo  furore  punitur.     A  madman  is  punished  by 

his  madness  alone. 

G. 

OaTel-kind.    A  peculiar  tenure  of  land. 

Generale  nihil  certnm  implieat.    A  general  expression 

implies  nothing  certain. 
Guardian  ad  litem.    A  guardian  in  the  suit. 

H. 

Habeas  corpora.  That  you  have  the  bodies. 

Habeas  corpus.     '*  That  you  have  the  body."    The  great 

writ  of  the  people's  liberty. 
Habeas  corpus  ad  respondendum.    That  you  have  the 

tx>dy  to  answer. 
Habeas  corpus  ad   satisfaciendum,    lliat  you  have  the 

body  to  make  satisfaction.     . 
EUibeas  corpus  ad  testificandum.    That  you  have   the 

body  to  give  evidence. 
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EUibeas  oorpus  ciua  cansa.    That  you  have  the  body  with 

the  cause  (why  he  is  arrested). 
Habendum  et  tenendnni.    To  haye  and  to  liold* 
EUirbere   iacias   possessionem.    That  you  canse  to  take 

possession. 
Habere  fadas  seisinam.    That  yon  cause  to  liave  the  pos- 
session. 
Hseredom  appellatione  yeninnt  hssredes  haerednm  in 

infinitum.    By  the  title  of  heirs  oome  the  heirs  of  heirs  to 

infinity. 
Stores  hsoredis  mei  est  mens  hseres.    The  heir  of  my  heir 

is  my  heir. 
Hominuni  cansa  Jnst  constitntom  est.     Law  is  established 

for  the  benefit  of  man. 

I. 

Id  certouiest  quod  certum  reddi  potest.    That  is  certain 

which  may  be  rendered  certain. 
Idem  dies.    The  same  day ;  a  lilce  day. 
Idem  est  f  acere»  et  nolle  proUbere  cum  possis.    1 1  is  tlie 

same  thing  to  do  a  thing  as  not  to  prohibit  it  when  in  your 

power. 
Ignoramus.     **  We  are  ignorant."    A  word  written  on  a  bill 

of  indictment  when  the  evidence  is  insufficient  to  put  the 

accused  on  his  trial. 
Ignorantlafaoti  excusat,  ignorantia  Juris  non  excnsat. 

Ignorance  of  facts  excuses ;  ignorance  of  law  does  not  ex- 
cuse. 
Ignorantia  legis  neminem  excusat.    Ignorance  of  law 

excuses  no  one. 
Imparlance.    A  time  granted  by  the  court  for  the  defendant 

to  plead. 
Impossibilium  nulla  obligatio  est.    There  is  no  obligation 

to  perform  impossible  things. 
Impotentia  excusat  les^m.    Impossibility  is  an  excuse  in 

the  law. 
Inarticulo  mortis.    At  the  point  of  death. 
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In  autre  droit.    In  right  of  another. 

In  banco  regiB.    In  the  King's  Bench. 

In  capite.    In  chief.    Lands  held  *^  in  capite  "  are  those 

held  of  the  chief  lord  of  the  fee. 
In  eolloqulo.    In  a  discourse. 
In  orlmlnaUbnSf  probationes  debent  esse  luce  clari- 

ores*    In  criminal  cases  the  proofs  ought  to  be  clearer 

than  the  light. 
In  delicto.    In  an  offense,  or  in  default. 
In  dominio  sue.     In  his  demesne  or  lordship. 
In  dorso.    On  the  back. 
In  dubiis.    In  doubtful  cases. 
In  esse.    In  being. 
In  eactenso.    At  large ;  to  the  extent. 
In  extremis.    In  the  last  moments ;  near  death. 
In  inflnitnm*    To  infinity ;  time  without  end. 
Ininyitiun.    Against  an  unwilling  party*  by  operation  of 

law. 
Injure  non   remota  cansay  sed  proxima  spectatnr. 

In  law  the  proximate,   and  not  the  remote,  cause  is  to  be 

looked  to. 
In  loeo  parentnm.    In  the  place  of  the  parents. 
In   maleficiis   Tolnntas   spectator    non    exitos.      In 

offenses  the  intention  is  regarded,  not  the  event. 
In  mortoa  nianu«    In  mortmain ;  in  a  dead  hand  or  pos- 
session. 
In  omnibus  obligationibns,  inqoibns  dies  non  ponitor, 

prsDsenti  die  debetnr.    In  all  obligations,  when  no  time 

is  fixed  for  the  payment,  the  thing  is  due  immediately. 
In  pals.    In  the  country. 
In  pari  delicto.    In  a  like  offense  (or  crime). 
In  pari  delicto  melior  est  conditio  possidentis.    When 

the  parties  are  equally^n  the  wrong,  the  condition  of  the 

possessor  is  better. 
In  presenti.     At  the  present  time. 
In  proprio  Jnre«    In  (his)  proper  (or  peculiar)  right; 

86 
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In  propria  persona.  In  his  own  person ;  in  peraonal 
sttendanoe. 

In  ire*    In  the  mstter  of. 

In  re  dnbia  magis  inficlatio  gnam  affirmatio  Intelli- 
genda.  In  s  doubtful  matter  the  neg»tiye  is  to  be  under- 
stood rsther  than  the  sfllrmatiTe* 

In  rem.    To  or  against  the  property ;  to  the  point. 

In  remm  natnra.    In  the  nature  (or  order)  of  things. 

In  stirpes.    To  the  stock  or  lineage. 

In  suo  Jore.    In  his  own  right. 

In  terrorem.    By  way  of  terror  (or  warning). 

In  toto.    In  the  whole ;  altogether ;  entirely. 

In  transita.  *^  In  the  passage."  Merchandise  is  said  to 
be  *'  In  transita ''  while  on  its  way  to  the  consignee. 

Invadio.    In  pledge. 

In  ventre  sa  niere.    In  its  mother's  womb. 

Incipitur.    It  is  begun. 

Inf eudare.    To  enfeoff ;  grant  in  fee. 

Injuria  non  excosat  injoriam.  A  wrong  does  not  ezcuse 
a  wrong. 

Injuria  propria  non  cadet  in  beneficium  f  acientis.  No 
one  shall  profit  by  his  own  wrong. 

Inscriptum.    An  indorsement. 

Intentio  niea  imponit  nomen  operi  meo*  My  intent 
gives  a  name  to  my  act. 

Inter  nicenia.     Within  the  walls ;  within  the  domicile. 

Inter  nos.  Between  ourselves— that  is  (inter  nos)^  to 
keep  a  secret. 

Interpretatio  fienda  est  at  res  magis  valeat  quam 
pereat.  Such  a  construction  is  to  be  made  that  the  sub- 
ject may  have  an  effect  rather  than  nooe. 

Interregnum.    A  space  between  two  reigns. 

Interregnum  quare  elausum  firegit?  In  the  meantime, 
why  did  he  break  the  dose? 

Ipso  facto.    By  the  fact  itself ;  positively. 

Ipso  Jure.     By  the  law  itself,  or  by  that  right. 
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Im  fiuor  breTls  est.    Anger  is  a  short  insani^. 
Italex  seripta.    So  the  law  is  written. 

J. 

Jetsam.    Gk)od8  thrown  into  the  sea. 

Judex  seqnitatem   semper  spectare  debet.      A  Judge 

onght  always  to  regard  equity. 
Jndlel  oflELeium  suom  excendenti  non  paretur.    To  a 
judge  who  exceeds  his  ofllioe  or  jurisdiction  no  obedience  is 

due. 
Judiels  est  Jus  dicere  non  dare.    It  is  the  duty  of  a  Judge 

to  declare  the  law,  not  enact  it. 
Judicia  posteriora  snnt  in  lege  f  ortiora.      The  later 

decisions  are  stronger  in  law. 
Jura  in  re.     Bights  in  the  matter  or  thing. 
Jura  personarom.    The  rights  of  persons. 
Jnra  publioa  ante  f  erenda  priyatis.    Public  righU  are  to 

be  preferred  to  private. 
Jnra  remm.    The  rights  of  things. 
Jnratores  snnt  Jndices  f aeti.    Jurors  are  the  Judges  of 

the  facts. 
Jnre  divlno.    By  right  divine. 
Jure  gentium.    By  the  law  of  nations. 
Jure  humane.    By  human  law  (or  right). 
Jure  mariti.    In  right  of  the  husband. 
Jure  natursD.    By  the  law  of  nature. 
Jure  uxoris.    In  right  of  the  wife. 
Jus  ad  rem.    A  right  to  the  property. 
Jus  civile.    The  civil  (or  municipal)  law. 
Jus  ex  injuria  non  oritur.     A  right  cannot  arise  from  a 

wrong. 
Jus  in  re.    The  right  in  the  property. 
Jus  suum.    His  own  right. 
Justitia  non  est  neganda,  non  diff erenda.   Justice  is  not 

to  be  denied  nor  delayed. 
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Ijaches.    Neglect;  Bapineness. 

ILata  culpa  dolo  seqniparatiir.    Oroes  n^ligence  te  equal 

totraad. 
liCges  posteriores  pxiores  contrariasabroffant.     Sabae- 

qaent  laws  repeal  prior  oonflioting  ones. 
liCTarl  f aclaa.    That  yoa  oanae  to  be  IcTied. 
IjeTarl  facias  de  bonis*    That  you  cause  to  be  levied  of 

the  goods. 
liCz  dllationes  semper  exhonret.    The  law  always  abhors 

delay. 
IjCx  est  dictamen  rationis.    Law  Is  the  dictate  of  reason. 
liex  est  norma  recti.    Law  is  a  rule  of  right. 
licx  f  orL    The  law  of  the  court. 
IjCx  neminum  cogit  ad  vana  sen  inntllia  peragenda. 

The  law  forces  no  one  to  do  vain  or  useless  things. 
Ijex  nemini  f acit  injuriam.    The  law  does  wrong  to  no 

one. 
IjCX  non  seripta.    The  unwritten  or  common  law ;  that  which 

has  been  received  from  time  immemorial  by  tradition. 
Ijex  seripta.    The  written  or  statute  law. 
IjCX  semper  dabit  remedium.    The  law  will  alwajrs  give  a 

remedy. 
IjCX  semper  intendit  qnod  convenit  rationi.    The  law 

always  intends  what  is  agreeable  to  reason. 
liCx  talionis.    The  law  of  requital  in  kind.     '^  An  eye  for 

an  eye/*  etc,  as  in  the  Mosaic  law. 
I^ex  nno  ore  omnes  alloqnitnr.    The  law  speaks  to  all 

with  one  month. 
liibelli  f amosL    Libels ;  infamous  writings. 
liibellns  sine  scriptis.    An  unwritten  libel, 
liiber  homo.    A  free  man. 
liiberari  facias.    That  you  cause  to  be  delivered* 
lioco  parentis.    In  the  place  of  the  parent. 
liOcos  contractus  regit  actum.    The  place  of  the  contract 

governs  the  act. 
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IfOcas  penitentiaD.  A  plaoe  of  repentanoe;  a  power  of 
drawing  back  from  a  cootraot  or  baigain  before  any  act  is 
done  to  oonflnn  it  in  law. 

Js.  8.  —  lioeos  sigilll.    The  place  of  the  seaL 

Ijonga  patlentia  trahitur  ad  conseBsmn.  Long  suffer- 
ance is  oonstraed  as  consent. 

Ijonga  possessio  est  pacis  Jus.  Long  possession  is  the  law 
of  peace. 

M. 

Magna  Charta.    The    great   Charter.    The    balwark   of 

English  liberty. 
Magna  culpa  dolus  est.     Oreat  neglect  is  eqaiyalent  to 

fraud. 
Mahemiom  est  homicidimn  inchoatnm.    Mayhem  is  in- 
cipient homicide. 
Majori  snmmsD  minor  inest.    The  lesser  is  included  in  the 

greater. 
BKala  fide.    In  bad  faith ;  with  intent  to  deceive. 
Mala  prohlbita.    Wrongs  forbidden  (by  common  law). 
Malfeasance.    Doing  wrong ;  a  bad  act. 
Malo  animo.    With  bad  intentions. 
Malnm  in  se.    Bad  in  itself;  wrong  in  its  own  nature. 
Malom  prohibitom.    A  prohibited  offense. 
Mandamus.     '^  We  command.'*    A  peremptory  writ,  issued 

for  many  purposes. 
Mann  f  orti.    "^th  a  strong  hand ;  by  violence. 
Matrimoninm  subsequens  tollit  peccatnm  prseoedens. 

A  subsequent  marriage  cures  preceding  criminality. 
Melior  est  causa  possedentis.    The  cause  of  the  possessor 

is  preferable. 
Melior  est  conditio  def  endentis.    The  cause  of  the  de» 

f endant  is  the  better. 
Mesne.     '*  Middle;  intervening. '*    The  middle  between  two 

extremes,  and  that  either  in  time  or  dignity. 
Misfeasance.    A  misdeed. 
Modo  et  forma.    In  manner  and  form. 
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Modiea  cJgcnmiitantla  f aetl  Jus  mutat.  A  small  oiicimi- 
fltaooe  Attending  an  aot  may  change  the  law. 

Mortmain  —  Uanua  mortaa.  A  dead  hand  or  an  un- 
changeable poaeesaion* 

Matatis  mutandla.    The  neoessary  changes. 

N. 

Narration  often  abbreviated  Narr*.    A  declaration ;  a  count. 

Naofrage.    Shipwreck. 

If emo  contra  f  aetom  sunm  venire  potest.    No  man  can 

contradict  his  own  deed. 
Nemo  debet  rem  snam  sine  facto   ant   defecta  suo 

amittere.    No  one  should  lose  his  property  without  his 

act  or  negligence. 
Nemo  est  hsDres  viventis.    No  one  is  an  heir  to  the  living. 
Nemo  ex  proprio  dolo  conseqnitnr  actionem.    No  one 

acquires  a  right  of  action  from  his  own  wrong. 
Nemo  pins  Juris  allenum  transf  erre  potestt  qnani  ipse 

habet.    One  cannot  transfer  to  another  a  larger  right  than 

he  himself  has. 
Nemo  potest  facere  per  obliqnnm  quod  non  potest 

faoere  per  directum.    No  one  can  do  that   indirectly 

which  cannot  be  done  directly. 
Nemo  tenetur  se  ipsum  accusare.    No  one  is  bound  to 

accuse  himself. 
Nihil  debet.    He  is  not  indebted. 
NUdl  dicit.    He  says  nothing. 
NUdl  habit  forum  ex  scena.    The  court  has  nothing  to  do 

with  what  is  not  before  it. 
Nihil  quod  est  contra  rationem  est  licitum.    Nothing 

against  reason  is  lawful. 
Nil  debet.    ^^  He  owes  nothing*^'    The  usual  plea  in  an  aet 

of  debt. 
Nil  debit  in  assumpsit.    He  is  no(  indebted  in  (the  action 

of)  assumpsit. 
Nil  dicit.    He  says  nothing. 
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HoUe  proflegoL  *'To  be  unwilling  to  proceed."  Gener- 
ally naecl  in  criminal  cases  when  farther  proceedings  are 
disoontinaed. 

Kon  ceplt.    He  did  not  take. 

Kon  compos  mentis.  Not  of  soond  ndnd ;  in  a  delirium  of 
lunacy. 

Hon  damnlflcatus.    Not  damnified;  not  injured. 

Non  deberet  alii  nocere,  quod  Inter  alios  actom  esset. 
No  one  ought  to  be  injured  by  that  which  has  taken  place 
between  other  parties. 

Non  debet.    He  does  not  owe. 

Non  decepitor  qui  scit  se  deeipl.  He  is  not  deceived  who 
knows  himself  to  be  deceived. 

Non  dlffferant  qnae  concordant  rOf  tametsi  non  in  ver- 
bis ilsdem.  Those  things  which  agree  in  substande, 
though  not  in  the  same  words,  do  not  differ. 

Non  est  inventus.  *'  He  is  not  found."  The  return  made 
by  a  sheriff  when  the  defendant  is  not  found  in  his  county. 

Non  est  regola  qnin  f allat.  There  is  no  rule  but  wliat 
may  fail. 

Non  omne  d^*»""™  indncit  injnriam.  Not  every  loss 
produces  an  injury. 

Non  pros'.    He  will  not  prosecute. 

Non  prosequitur.    He  does  not  proceed ;  he  is  non-suited. 

Non  refert  an  quis  assensum  suum  pr»fert  verbis,  an 
rebus  ipsis  et  factis.  It  is  immaterial  whether  a  man 
gives  his  assent  by  words  or  by  acts  and  deeds. 

Non  refert  quid  notum  sit  Judici^  si  notum  non  sit  in 
forma  JudiciL  It  matters  not  what  is  known  to  the  Judge, 
if  it  is  not  known  to  him  Judicially. 

Non  refert  verbis  an  factis  fit  revocatio.  It  matters  not 
whether  a  revocation  be  by  words  or  by  acts. 

Non  sum  inf ormatus.    I  am  not  informed ;  I  am  ignorant. 

Non  tenuit.    He  did  not  occupy  (or  hold). 

Nonfeasance.    Non-performance. 

Nuda  paetio  obligationem  non  parit.  A  naked  promise 
does  not  create  an  obligation. 
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Kudnm  paetam.    A   bwe  (or  naked)  oontrmot;  one  not 

binding  in  Inw. 
Hoi  aneeto  ultra.    No  further  efl eots. 
Hoi  tiel  corporation*    No  each  eorpomtlon. 
Nnl  tiel  record.    **  No  snch  record.**    Tliis  is  a  part  of  the 

plaintifre  rejoinder,  that  there  is  no  each  record,  where  the 

defendant  alleges  matter  of  record  in  bar  of  the  plaintiif  s 

action. 
Kvl  tort.    ^*  No  wrong."    A  plea  in  a  real  action  that  no 

wrong  was  done,  and  is  a  species  of  the  general  issue. 
Nnlla  bona.    No  effects. 
Knlins  yidetor  dolo  f  aoere  qni  sno  Jnre  otltar.    No 

man  is  to  be  esteemed  a  wrong-doer  who  avails  himself  of 

his  legal  right. 
Hnnc  pro  tunc.    **Nowfdr  that  time.*'    These  words  are 

frequently  used,  in  legal  or  equitable  proceedings,  where 

somethiDg  is  permitted  to  be  d<me  <<  eo  instanti*'  whidi 

should  have  been  performed  some  time  before. 
Hnnquam  res  linmanse  prospere  snooednnt  ubi  negli- 

gontnr  divinaD.    Human  things  never  prosper  when  divine 

things  are  n^lected. 

O. 

Omne  actum  ab  intentione  agentis  est  JadicandnniL 

Every  act  is  to  be  estimated  by  the  intention  of  the  doer. 
Omne   sacramentom  debet   esse  de    eerta  sdentia. 

Every  oath  ought  to  be  founded  on  certain  knowledge. 
Omnes  llcentlam  habere  his  quae  pro  se  Indnlata  sunt, 

rennnclare.    All  shall  have   liberty  to  renounoe  those 

things  which  have  been  established  in  their  favor. 
Omnia  praesomnnter  rite  et  solemnlter  esse  aeta.    All 

things  are  presumed  to  have  been  rightly  and  regularly 

done. 
Omnis  exceptio  est  Ipsa  quoque  regola.    An  exception 

is  in  itself  also  a  rule. 
Omnis  ratlhabltlo  retro  trahltnr  et  mandate  aequlpar- 

atnr.    Every  subsequent  ratification  has  a  retrospective 

effect,  and  is  equivalent  to  a  prior  command. 
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Opinio  quae  f  avet  tegtamento  est  tenenda*  That  opin- 
ion is  followed  which  favors  the  wiU. 

Opttina  enim  est  legis  interpres  consuetado.  Usage  is 
the  best  interpreter  of  law. 

€Mgo  rel  insipici  debet.  The  origin  of  a  thing  onght  to 
be  inquired  into. 

Ouster.    A  dispossession. 

Overt.    Open;  public. 

Owelty.  The  difference  which  is  paid  or  received  by  one 
coparcener  to  another  tor  the  purposes  of  equalizing  a  par 
tition. 

Oyer  et  terminer.    To  hear  and  determine. 

P. 
Parole.    Verbally. 

Pamm  proficlt  scire  quid  fieri  debet^  si  non  cognoscas 
qaoniodo  sit  factorom.  It  avaiis  little  to  know  what 
ought  to  be  done  if  you  do  not  know  how  it  is  to  be  done. 

Pendente  lite.    Whilst  the  contest  (or  suit)  is  depending. 

Per  annnm — Per  dlenL     By  the  year;  by  the  day. 

Per  antre  vie.    For  the  life  of  anoUier. 

Per  capita.  *^  By  the  heads  or  polls ; ''  a  division,  share  and 
share  alike. 

Per  duellnm.    By  single  combat. 

Per  se.    By  himself,  herself,  or  itself. 

Per  stirpes.    By  stock ;  by  lineage. 

Per  totam  eorlam.     By  the  whole  court. 

Per  verba  de  f ataro.     By  words  of  future  acceptation. 

Per  verba  prsesentl.    By  words  of  the  present  time. 

Per  vlam  eleemosynse.    By  way  of  charity  or  alms. 

Pendente  lite  nihil  Innovetor.  During  litigation  nothing 
should  be  changed. 

PerlcDlnm  rel  vendltsOf  nondnm  tradlt8e»  est  emptoris* 
The  purchaser  runs  the  risk  of  the  loss  of  the  thing  sold, 
though  not  delivered. 

Plena  fides.    Full  credit. 
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Flmrles.  *'  Very  often/'  Alio  the  name  of  a  tUxd  writ, 
after  two  have  iaaued  against  a  defendant. 

Pine  pecoat  aiaetor  qiuun  aetor.  Theinatlgatorolaerune 
is  wone  than  he  who  perpetrates  it. 

Pone.    **  Paf    The  name  of:  a  writ  or  prooess  in  i^lerin. 

Ponderantur  testes  non  numerantor.  Witnesses  are 
weighed,  not  counted* 

Posse  oomitatus.  ^^The  power  of  the  coonty."  Whidi 
the  sheriff  is  authorised  to  call  out  whenever  an  opposition 
is  made  to  his  writ  pr  to  the  ezeoution  of  Justice. 

Post  diem.    After  the  day. 

Post  mortem.    After  the  death. 

Post  nati.    After-bom. 

Post  obit.    After  the  death. 

Post  terminiim.    After  the  term. 

Postea.  *'  Afterwards.''  The  name  given  to  the  indorse- 
ment of  the  verdict  made  on  the  record. 

Potentia  non  est  nisi  ad  bonnm.  Power  is  not  conferred 
but  for  the  public  good. 

Potest  qnis  rennnciare  pro  sOy  et  snlSy  Jns  quod  pro  se 
Introductom  est.  A  man  may  relinquish,  for  himself  and 
those  claiming  under  him,  a  right  wiiich  was  introduced  for 
his  own  benefit. 

PrsBoipe.    Command. 

Praecipe  in  capite.    A  writ  of  right,  so-called. 

PrsDSumptio  violenta^  plena  probatlo.  Violent  presump- 
tion is  fall  proof. 

Prima  fade.    On  the  first  view  or  appearance  of  the  busi- 


Prochein  ami.    The  nearest  friend. 

Pro  rata.  According  to  the  rate,  proportion,  or  allow- 
ance. 

Pro  tanto.    For  so  much. 

Prohibetnr  ne  quia  f  adat  in  suo  quod  nocere  possit 
alieno.  It  is  prohibited  to  do  on  one's  own  property  that 
which  may  injure  another's. 
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Paeri  smit  de  sanirnilne  parentniuy  sed  pater  et  mater 
non  sunt  de  sanirnilne  pueronunu  Children  are  of  the 
blood  of  their  parents,  but  the  father  and  mother  are  not  of 
the  blood  of  their  children. 

Par  autre  vie.    For  the  life  of  another. 

Q. 

Qnse  In  ouria  acta  sunt  rite  agi  praesumuntnr.  What- 
ever is  done  in  ooart  is  presamed  to  be  rightly  done. 

Quseeunque  Intra  rationem  legis  invenluntur^  Intra 
legem  ipsam  esse  Judicantnr.  Whatever  appears  with- 
in the  reason  of  the  law  is  considered  within  the  law  itself. 

Quando  allquld  mandatur,  mandatuur  et  omne  per 
quod  pervenitnr  ad  illud.  When  anything  is  commanded, 
everytldng  by  which  it  can  be  accomplished  is  also,  com- 
manded. 

Quando  lex  allquld  allcui  coneedit*  concedere  videtur 
id  sine  quo  res  ipsa  esse  non  potest.  When  the  law 
gives  anything  it  gives  the  means  of  obtaining  it. 

Quando  verba  et  mens  congmunt^  non  est  interpreta- 
tioni  locus.  When  the  words  and  the  mind  agree  there 
is  no  place  for  interpretation. 

Quantuui  damnificatus.    Amount  of  damage. 

Quantum  valebat.    As  much  as  it  was  worth. 

Quare  clausum  iregit?  Wherefore  (or  why)  did  he  break 
the  close  ? 

Quasi  ex  contractu.    In  nature  of  a  contract. 

Quasi  ex  delicto.    As  of  an  offense  (or  crime). 

Qui  f  acit  per  alium  f  acit  per  se.  He  who  sets  by  or 
through  another,  acts  himself. 

Qui  hieret  in  litera»  hasret  in  cortice.  He  who  adheres 
to  the  letter  adheres  to  the  bark. 

Qui  Jure  sue  utitur,  nemini  facit  injuriam.  He  who 
uses  his  legal  right  harms  no  one. 

Quid  pro  quo.    A  mutual  oonsideration. 

Quo  animo.    With  what  intent. 
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Qao   warranto.    **  By  what   AnthcMitjr/*    Hie  name  of  a 

writ  ai^^ainat  a  peraon  wbo  baa  osnrped  a  fnuMdiiae  or  offioe. 
Qaoad  hoe.    With  reapeot  to  ihia. 
Quod  ab  Initio  non  valet*  in  traetn  temporls  non  eon- 

▼aleaeet.    What  was  not  good  in  the  beginning  cannot  be 

rendered  good  by  time. 
Qnod  alias  non  fait  lldtam  neoesaitaa  licUaun  fadt. 

Necessity  makes  that  lawful  which  otherwise  were  nnlaw- 

fol. 
Quod  detlnnit.    Whieh  he  (or  she)  detains. 
Quod  Initio  Titiosnni  est  non  potest  tractn  temporls 

oonyalesoere.    Time  cannot  render  valid  an  act  Toid  in 

its  origin. 
Qnod  quia  ex  culpa  sna  damnwm  sentit  non  intelll- 

gitor  dainnnm  sentlre.     He  who  snUecs   damage  by 

his  own  fault  is  not  held  to  suffer  damage. 
Quod  quia  sclens  Indebltum  dedithac  niontef  ut  poetea 

repetorety  repetere  non  potest.     What  one  has  paid 

knowing  it  not  to  be  due,  with  the  intention  of  recovering  it 

back,  be  cannot  recorer  back. 
<|uousque  debitum  satlsfactnni  fuerlt.    Until  the  debt  be 

satisfied. 

Batio  legls  est  anima  legls.    The  reason  of  the  law  Is  the 

soul  of  the  law. 
Rectus  In  curia.     **  Untainted  in  court ; "  with  dean  hands. 
Reddendum.    To  pay;  to  yield;  to  render.    The  resenra- 

tion  of  rent,  etc..  in  a  deed. 
Reglstmnu    A  r^stry ;  a  place  for  depositing  wills,  deeds, 

etc. 
Remittitur.    To  restore  (or  send  back). 
Replegiari  facias.    That  you  cause  to  be  replevied. 
Res   inter    alios  Judicatse  nullum  aliis  prtejudicium 

faclant.     Matters  adjudged  in  a  cause  do  not  prejudice 

those  who  were  not  parties  to  it. 
Res  Integra.    An  entire  (new  or  untouched)  matter. 
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Bm  Judicata  pro  veiltate  aod^ttor.    A  thing  adjudged 

must  be  taken  for  trath. 
Beacons.    A  rescue. 
Besiduiim.    *^  The  remainder.*'    Frequently  applied  to  that 

part  of  the  testator's  estate  not  especially  disposed  of. 
Bespondere  non  debet.    He  ought  not  to  answer. 
Betoma  brevlQm.    The  retom  of  writs. 
Betomo  liabendo.    That  a  return  be  had. 
Beversetqr.    Let  it  be  reversed. 
Bex  non  potest  peecare.    The  king  can  do  no  wrong. 
Bex  nnngnam  nioritor.    The  king  never  dies. 

& 

Sans  issue.    Without  children. 

Scienter.    Knowingly;  willfully. 

Scientia    utrinsque    par    pares   contrahentes    facit. 

Equal  knowledge    on  both  sides   makes  the  contracting 

parties  equal. 
Scintilla.    A  tittle ;  a  spark. 
Scire  facias.    That  yon  make  known.    This  is  the  name  of 

a  writ,  for  many  purposes,  commanding  the  defendant  to 

show  cause  why  a  certain  specific  thing  should  not  issue  on 

an  old  Judgment,  etc. 
Scire  fieri.    To  be  informed. 
Sdibere  est  agere.    To  write  is  to  act. 
Secta.    A  suit ;  litigation.    Also,  the  pledges  produced  that 

the  plaintiif  should  prosecute  his  claim. 
Sed  per  curiam.    But  by  the  court. 
Semble.    It  seems. 
Semper  qui  non  prohibit  pro  se  intervenirey  mandare 

creditor.    He  who  does  not  prohibit  the  intervention  of 

another  in  his  behalf  is  supposed  to  authorize  it. 
Sequestrari  facias.    That  you  cause  to  be  sequestered. 
Si  Judicas^  cognosce.    If  you^Judge,  understand. 
Sine  die.    *'  Without  day.''    As,  the  court  adjourned  **  sine 

die  "  —  no  day  bemg  mentioned  for  sitting  again. 
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Bine  qua  non.    An  indiq>eiitable  oon^tton. 

Son  aMaalt.    His  own  assault. 

Sponsalla.    Marriage  oontracts. 

Sponsio  Jadidalis.    A  Judicial  agreement. 

88.  (Sdlieet.)    To  wit;  namely. 

Stabit  prsesiunptio  donee  probetor  in  eontrarlnm.  A 
presumption  will  stand  good  until  the  contrary  is  proved. 

Stare  dedsis.    To  abide  by  or  adhere  to  decided  oases. 

Statntom  generallter  est  Intelligendnm  quando  Terba 
statnti  sunt  speclaliaf  ratio  antem  generalls.  When 
the  words  of  a  statute  are  specialf  but  the  reason  oi  it  gen- 
eral, it  is  to  be  understood  generally. 

Stirpes.    The  stock;  lineage;  rm^. 

Stricti  Jnrls.    Of  strict  right  (or  law). 

Sub  finen&«    Under  a  penalty. 

Snb  niodo.    Under  a  condition ;  within  bounds. 

Sab  potestate  vtrL    Under  the  control  of  the  husband. 

Subpoena.  '*  Under  a  penalty.'*  A  writ  so-called  to  pro- 
cure the  attendance  of  a  witness. 

Subpoena  ad  testifleandan&.    A  subpcma  to  give  evidence. 

Subpoena  duces  tecum.  « '*  Bring  with  you,  under  a  pen- 
alty*" The  name  of  a  writ  by  which  a  witness  is  com- 
manded to  produce  something  in  his  possession,  to  be  g^yen  io 
evidence. 

Subsidium  Justitiae.    An  aid  to  Jostice. 

Suggestio  falsi.  A  suggestion  (or  incitement)  to  falsehood 
or  wrong. 

Sui  generis.  *'  Of  his  own  kind ;  '*  not  to  be  dassed  under 
any  ordinary  description. 

Sui  Juris.    Of  his  own  right. 

Supersedeas.  '*  Yoa  may  remove  or  set  aside.'*  A  writ  so 
called  to  stay  proceedings. 

Supra  protest.    An  acceptance  of  a  bill  after  protest. 

Suppressio  veri,  expressio  falsL  Suppression  of  the  tmth 
is  (equivalent  to)  the  expression  of  what  is  false. 

Sur  trover  et  conversion.    Under  trover  and  conversion. 
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T. 

Tenendum.    ^*  To  hold/'    That  olaiue  in  a  deed  wherein  the 

tenare  of  the  land  la  created  and  limited. 
Temilnna.    The   end,    limit,  or  boondaiy.    Sometimes  it 

means  the  stock  or  root  to  which,  by  reference,  the  f  atore 

succession  is  to  be  regnlated. 
Terra  transit  cnm  onere.    Land  passes  with  the  Incam- 

brances. 
Terra  tenant.    The  tenant  who  occnpies  the  land ;  he  who 

has  the  actual  possession. 
Testarl.    To  be  witnessed. 
Testatum.    It  is  testified. 
Testatum  capias.    That  you  take  the  person  testified  (cnr  to 

have  been  proceeded  agidnst  elsewhere). 
Testatum  fieri  teoias.    That  you  cause  the  testified  writ  to 

be  executed. 
Testatum  plories.    A  testified  process  issued  more  than 

twice. 
Teste.    The  date ;  the  supposed  issuing  of  process. 
Testis  de  visa  prseponderat  aliis.    An  eye-witness  out* 

weighs  others. 
Tort.    A  wrong ;  an  injury. 
Tort-feasor.    A  wrong-doer ;  a  trespasser. 
Traditio  loqni  f  acit  ohartam.    Delivery  makes  the  deed 

speak. 
Trespass,  gare  clausnm  fregit.    Trespass,  wherefore  lie 

broke  the  close. 
Trespass   vi  et  armis*  de   nxore   mpta   et  abducta. 

Trespass  with  force  and  arms,  concerning  a  wife  taken  and 

carried  away. 
Triatio  ibi  semper  debet  fieri^  nbi  Joratores  meliorem 

possnnt  habere  notitian&«    Trial  ought  always  to  be  had 

where  the  jury  can  have  the  best  knowledge. 
Tatins  errator  ex  parte  mitiori.    It  is  safer  to  err  on  the 

tide  of  mercy. 
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U. 

Ubl  iuBf  Ibl  remedliim.  Where  there  la  a  right  ttiere  is  a 
remedy. 

Ubi  Jiui  Ineertaniy  ibl  Jus  nnlliim.  Where  the  law  is  an- 
oertaln  there  it  no  law. 

Ubi  pngnantia  inter  se  in  teetamento  Jaberentart 
netniin  ratam  est.  When  two  directions  conflicting 
with  each  other  are  given  in  a  will,  ndther  is  held  valid. 

Ubi  quia  delinqoit  ibi  pnnietor.  Let  a  man  be  ponished 
where  he  commits  the  offense. 

Ubi  verba  conjancta  non  snntf  svfficit  alteratmm 
esse  factum.  Where  words  are  used  disjunctively,  it  is 
suflUdent  that  either  one  of  the  things  enumerated  be  per- 
formed. 

Ultra  mare.    Beyond  sea. 

Usance.    Usury;  interest 

Yacatnr.    It  is  set  aside ;  vacated. 

Yani  timoris  Josta  excnsatio  non  est.    A  trtvoloos  fear 

* 

is  not  a  legal  excuse. 

Yenditionl  exponas.    That  you  expose  to  sale. 

Yenlre.    To  come. 

Yenire  ad  respondendum.    To  come  to  make  answer. 

Yenire  de  novo.    To  come  anew. 

Yenue.    The  place  from  which  the  Jury  come. 

Yerba  intentionl^  non  e  contra,  debent  inservire. 
Words  ought  to  be  made  subservient  to  the  intent,  not  con- 
trary to  it. 

Yi  et  armis.    By  force  and  arms ;  by  unlawful  means. 

Yia  antiqua  via  est  tnta.    The  old  way  is  the  safe  way. 

Yicarins  non  babet  vicarinm.  A  deputy  cannot  appoint 
a  deputy. 

Yice  versa.    On  the  contrary. 

Yicini  vicinora  prsesumnntor  scire.  Neighbors  are  pre- 
sumed to  know  things  of  the  neighborhood. 
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Ylncalo  matrimonii.    In  the  bond  of  we()ioo]^. 

Yis  legibns  est  inimica.    Force  is  inimical  to  the  laws. 

Yitium  derici  noeere  non  debet.    Clerical  errors  onght 

not  to  prejadice. 
Yiva  voce.    Verbally. 
Yoire  dire.   Witnesses  are  sometimes  examined  upon  *'  voire 

dire  "  preyionsly  to  their  being  examined  in  chief ;  this 

is  done  to  ascertain  whether  they  are  interested  in  the  cause 

at  ieene,  or  labor  under  any  other  incapacity  which  may 

render  them  incompetent  to  give  evidence. 
Volenti  non  fit  injuria.    He  who  consents  cannot  receive 

an  injury. 
Vox  emissa  volat,  litera  scripta  manet.    Words  spoken 

vanish,  words  written  remain. 
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CHIEF    JUSTICES 

or  THS    BUPSBMB  COURT  OV  THS  UKITBD  8TATS8, 
VBOK  MABCH  4tH,  1789. 


John  Jay*  of  New  York,  appointed  by  the  President,  with 
the  adyice  and  consent  of  the  Senate,  September  26th,  1789. 
Nominated  16th,  and  confirmed  19th  of  April,  1794,  Envoy 
Extraordinary  to  England.    Besigned  as  Chief  Justice. 

John  ButtecUr^y  of  Soath  Cardinal  appointed  July  Ist,  1795, 
in  recess  of  Senate,  in  place  of  Jay,  resigned,  and  presided 
on  the  bench  at  the  August  term,  1795.  Nominated  10th, 
and  rejected  by  the  Senate  15th,  December,  1795. 

WlUlam  Cnshingy  of  Massachosetts.  Nomination  con« 
firmed  and  appointed,  etc.,  January  27th,  1796,  in  place  of 
Jay.  Declined  the  appointment.  He  was  then  an  Asso- 
ciate Justice. 

Oliver  BUsworthy  of  Connecticut.  Nomination  confirmed 
and  appointed,  etc.,  March  4th,  1796,  in  place  of  Cnshing, 
declined.  Appointed  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  France,  February  27th,  1799.  Presided 
on  the  bench  at  the  August  term,  1799.  Proceeded  on  his 
mission  to  France  November  8d,  1799,  resigning  as  Chief 
Justice. 

John  Jajy  Governor  of  New  York.  Nomination  confirmed 
and  appointed,  etc.,  December  19th,  1800,  in  place  of 
Ellsworth,  resigned.    Declined  the  appointment. 

John  Marshall,  Secretary  of  State.  Nomination  confirmed 
27th,  and  appointed,  etc.,  January  81st,  1801,  in  place  of 
Jay,  declined.    Died  in  1885. 
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Roger  B.  Taaey*  of  Maryland.  Nomination  oonfinned  and 
appointed,  etc.,  March  ISih,  1886,  in  place  of  Marahall, 
deoeased.    Died  in  1864. 

Salmon  P.  OhasOf  of   Oliio.    Nominaticm  oonfinned,  ap- 
I  pointed,  etc.,  December  6th,  1864.    Died  in  December, 

1878. 

Morrlaon  B.  WattOy  of  Ohio.    Nominated  January  19th, 

I  1874,  and  nomination  oonfinned,  appointed,  etc.,  in  Feb- 

I  mary,  1874.    Died  March*  28,  1888. 

I 

MelTllle  W.  Fuller,  of  DUnois.     Commissioned  Joly  20th, 

1888.    Sworn  in  October  8ih,  1888. 
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Abatement^  118. 

plea  in,  199. 
Aeceptanoe  bj  drawee,  99,  991. 
Acceeaoriee,  188. 
AoozetlODe,  78. 
Accord,  108. 
Account^ 

eqni^  Juriedietion  of,  489 
Aettone  —  form,  119, 170. 

kinds*  170. 

real,  114, 170. 

peracmal,  114, 170. 

mixed,  114, 170, 174. 

ex  contractu,  170. 

ex  deUcto,  174. 

Joinder  of,  180-189. 

election  of,  181. 

local,  191. 

transitory,  191. 
Administration  of  estates,  101,  109,  890-898. 

de  bonis  non,  101. 

cam  testamento  ann^xo,  101. 
Administrator.    See  Administration,  985-887 

as  plaintiff,  158. 

as  defendant,  159. 
Admissions  in  evidence,  985-987. 
Adultery,  189. 
Advowson,  81. 
Amnity,  70. 
Allray,  186. 
Agen^,  817-894. 

contracts  by  agents,  150*  156,  157. 

torts  of  agents,  167. 

kinds,  819. 

who  may  be  agents,  819. 

i^pointment  of  agents,  818. 


566  INDEX. 

OMeraees  are  to  pages.) 

Agency,  agent  cannot  delegate  powers,  8S0. 

antiiorlty  of  agents,  8S0. 

anthority,  how  execnted,  880^ 

dn^  of  principal  to  agent,  821. 

liability  of  agents  to  third  person,  8tl. 

third  person  mnst  ascertain  agent's  authority,  8tt. 

liability  of  principal  to  third  persons,  823. 

agents  cannot  sne  third  person,  822. 

liability  of  third  person  to  principal,  828. 

adoption  and  ratification  of  nnaathorised  acts,  828. 

agency,  how  terminated*  828. 
Aids,  89. 
Alien,  81. 
Alienation, 

in  mortmain,  75. 

by  common  assurance,  77 

by  matter  of  record,  87* 

by  special  custom,  89. 

by  devise,  89. 
Allegiance,  72. 
Alluvion,  78. 

Alteration  of  written  instrument,  281. 
Ambiguity,  patent  and  latent,  279. 
Ancestor,  70. 
Ancient  desmesne,  45. 
Animae  ferae  naturae,  92. 

liability  of  owners  for  torts,  167. 
Annuity,  84. 

Answer.     See  Code  Pleading. 
Apostasy,  188. 
Appendant,  75. 
Appurtenant,  75. 
Arbitration,  108. 
Arrestt  141,  879. 
Assault,  114. 
Assignment,  82,  157,  274,  471,  478. 

assignee  as  plaintiff ,  152, 
Assumpsit,  170,  171. 
Assurance,  89. 
Attainder,  144. 
Attorney,  109. 
Averment,  189. 
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&«gage,  887,  888. 
Bail,  141. 
Bailment,  96. 

kinds,  depositioii,  96. 

mandatQin,  96. 

oommodatam,  96. 

pignlori  aooeptam,  96. 

locatmn,  96. 
law  of  bAilmenta,  888-886. ' 
Bankraptey,  76, 100* 
Bazratryi  188. 
Bastard,  88. 
Battery,  114,  887, 877. 
Bill  of  ezohange,  99,  885. 
Bills  of  discovery,  48S-80a 
Bills  of  peace,  489. 
Bills  quia  timet,  437. 
Bills  to  perpetuate  testimony,  500. 
Bond,  86. 
Bote,  89. 
Bottomry,  97. 
Bribery,  185. 
Burden  of  proof,  881. 
Bnggery,  140. 
By-laws,  861. 


Cancellation  of  wills,  888» 
Canon  law,  15. 
capital  stock,  851. 
Care,  degrees  of,  885. 
Case,  action  on  the,  175. 
Carriers,  common,  888, 889 

of  passengers,  888,  889. 

of  freight,  888, 889. 
Cause,  proximate,  885. 
Certificate  of  stock,  888. 
Challenge  to  jurors,  185. 
Champerty,  186. 
Charities—  in  equl^,  479. 
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Charter  of  eorporstton,  S47,  M8 

Cluiltel«,90-M. 

ChatteU  — rMl,»l. 

Cbackg,  998. 

CItU  Uw,  14. 

Code  pleading,  tll-Slt. 

ehaages  noiade,  818. 

caneee  of  aetlon  which  may  be  anitodt  Sli. 

plalntUE  real  party  In  interest,  814. 

Joinder  of  partlea  plalntifl,  tl6. 

Joinder  of  parties  defendant^  S16. 

wife  as  defendant,  816. 

infant  as  plalntUT,  816. 

defect  of  parties,  816. 

pleadings,  816. 

petition,  817. 

demnrrer,  817. 

answer,  817. 

eonnterclalm,  818. 

reply,  818. 

issues  of  fact,  818. 

jurisdiction,  818. 
Codicil,  101, 894. 
Collateral  UmltaUon,  87. 
Commercial  paper,  888-889. 

bill  of  exchange,  885. 

promissory  note,  885. 

negotiability,  885,  887,  991. 

wherein  bills  and  notes  most  be  certain  » 
drawer  or  maker,  886. 
drawee  or  payee,  986. 
time  of  payment,  886. 
amonnt  of  payment,  886. 

dellTery,  987. 

infant  as  drawer  or  maker,  888. 
as  drawee  or  payee,  888. 

insane  person  same,  288. 

married  woman  same,  989. 

corporation  same,  989. 

consideration  — 

good  and  yaloable,  989,  990. 
illegal,  990. 
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Oommerclal  iMper,  fallaie  of,  290. 

pieaentmeiit  for  aooeptance,  990,  991. 

SGceptaocev  991. 

acceiytanoe  for  honor,  991. 

fa^tfl  admitted  by  acceptance,  991« 

Indoraementy  999, 298,  994. 

in  blank,  992. 

In  fall,  292. 

witbont  reconrse,  299* 

restrictlTey  292. 
contract  of  indorsement,  298,  994. 
bona  ilde  holder,  294. 
presentment  and  demand  for  payment,  995,  296, 297. 

when  excused,  996. 

protest,  997. 

notice  of  dishonor,  997-298 
checks,  998. 
Ck>mmitment,  141. 
Ck>mmons — 

of  pastnrage,  89. 
of  piscary,  89. 
of  tarbai7,  89. 
of  estovers  or  botes,  89. 
Cknumnnications,  priylleged,  200-951. 
Ck>mpensation  and  damage,  456. 
Ck>mmon  law  pleading,  147. 
parties  to  actions,  149. 
pUintifls  ex  contractu,  149-154. 

simple  contracts,  150. 

bills  and  notes,  150. 

carriers,  150. 

servant  or  agent,  150. 

joint  contractors,  150. 

coTenantors,  151. 

partners,  151. 

tenants  in  common,  15U 

Joint  tenants,  151. 

parceners,  151. 

mistake  as  to  plaintiff,  151, 159. 

assignee,  159. 

ezecntor,  administrator,  159, 158. 

bankruptcy,  158. 
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Oomnioii  Uw  pletdiogy  marxled  women,  16i»  166, 166. 
defeodants—  ez  oontnota,  166-16I. 
oontraet  by  agenti  166, 167. 
partner,  167. 
lonallcB,  167. 
Joint  contractors,  168. 
Joint  and  seTcral  oontractora,  168« 
mU^olnder,  169. 
execntora,  169. 
bankrapt,  160. 
married  women,  160^  161. 
platntlffa— ex  delicto,  161-160. 
iDjoriea  to  reUUve  righta,  161« 
Injuries  to  absolute  rights,  16S. 
Injuries  to  personaltj,  169. 
t^Jaries  to  realfij,  169. 

Joint  legal  Interest^  169. 

nonjoinder,  169. 

misjoinder,  169. 

deatli  of  Joint  owner,  169. 
Injuries  to  the  person,  164. 

bankruptcy,  164. 

married  women,  166. 

property  of  married  women,  166-166. 
defendants— ex  delicto,  166, 170. 
Joint  tenants,  166. 
tenants  In  common,  166. 
trespass  directed  by  others,  167. 
owners  of  animals,  167 
agent  and  aervan^  167. 
attorney,  169. 
Joint  torts,  168. 
misjoinder  or  nonjoinder,  168. 
death  of  wrong-doer,  169. 

torts  committed  before  and  after  oorerture.  m 
form  of  actions,  170-189. 
real  actions,  170. 
personal  actions,  171. 
mixed  actions,  171. 
actions  ex  contractu,  171-174. 

assumpsit,  171* 

debt,  171-179. 
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Oommmi  law  pleading,  ooyenant,  17S. 

detinue,  178,  174. 
actions  ex  delicto,  174. 

case,  175. 

trover,  175. 

lepleyin,  176. 
trespass  Yi  et  annls,  177, 178. 
ejectment,  178,  179. 
mistake  in  fonn  of  action,  180. 

Joinder  of  actions,  180. 

election  of  actions,  181. 

nnmber  of  parties,  181. 

number  of  causes,  18S. 
^nue,  188. 
pleadings  in  general,  188. 
facts  to  be  stated,  188. 

tBcta  which  the  law  presumes,  188. 

duplid^,  184. 

prolixity,  185. 

surplusage,  186. 
division  of  pleadings,  186. 
regular  parts  of  pleadings,  188. 
declaration,  186-19i. 

requisites,  187« 

parts,  188. 

inducement,  188. 

consideration,  188. 

averment,  189* 

assumpsit,  189. 

action  for  torts,  190. 

damages,  190, 191. 

conusance,  191. 

oyer,  191. 
dilatory  and  peremptoiy  pleas,  199. 

pleas  to  the  Jurisdiction,  192. 

peremptory  pleas,  199, 

pleas  in  abatement,  199. 

pleas  in  bar,  198. 
qualities,  195. 

Qleas  in  denial,  195. 

by  several  defendants,  198. 
bad  in  part,  198. 
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Oommon  law  plMuUng,  aet-ofli  197. 
reiiUcatlOBa.  lar-ML 
partfl»196. 

ntw  •■rignnwntt  900. 
qnaUtles,  101. 
dttparturo,  901. 
msat  not  be  double,  901. 
leJoliMler,  801. 
•nr-i^oinder,  SOt. 
Iwae,  SOS. 

repleedert  90S. 
demonert  SOS. 
geoeral  erspeclalt  90A. 
deleeU  In  pleidingi  904« 
Intendmeaty  906. 
eoied  by  Teidleti  S05. 
roles  wbicb  tend  to  prodnctlont  90S. 
which  tend  to  materiality,  S06. 
which  tend  to  eingleneafls  90S. 
which  tend  to  certeintyi  90S. 
which  prevent  obecorityy  807. 
which  preTent  proiiad^f  906. 
mlacellaneons  rolee,  90S. 
order  of  pleadings  at  oonunon  law^  90S* 
in  repleTlny  80S. 
in  equity,  809. 
in  criminal  law,  SOS* 
in  ecclesiastical  causes,  SOS. 
Competency  of  witnesses,  844,  846. 
Compounding  felony,  186^ 
Condition  in  deed,  66,  78. 

in  law,  66,  67. 
Conditional  estetes,  48. 
Conditional  limitations,  57. 
Conditional  sales,  806. 
Confession  in  erldence,  887. 
Conflrmstion,  deed  of,  81. 
Conaaoguinity,  70. 
Consideration,  76, 188, 189,  96S,  880,  SSa 

how  pleaded,  170, 171. 
Conspiracy,  crime  of,  186. 
Constitntion  of  U.  8.,  60S. 
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Ctontnetf  «- 
ezprofls,  9S« 
Implied,  9ff. 
executory,  96. 
executed,  96. 
baUment,  96. 
nudum  pactum,  96. 
exchange,  96* 
bailment,  96. 
sale,  96. 

hiring  and  borrowing,  97. 
insurance,  98. 
debt,  98. 

simple  contract,  98. 
how  pleaded,  189. 
definition,  867. 
essentials,  267. 
parties  to,  267. 
Joint  contracts,  267,  268. 
several  contracts,  268. 
capacity  of  parties,  268. 

infants,  268. 

lunatics  and  drunlcards,  268. 

married  women,  269. 

corporation,  269. 
consideration,  269. 
specialty,  270. 
offer  and  acceptance,  270. 
statute  of  frauds,  270. 
mistake,  271. 
undne  influence,  272« 
trand,  272. 
duress,  272. 

against  public  policy,  278. 
in  restraint  of  trade,  274* 
assignment,  274. 
construction  of,  275. 
separable  contracts,  276. 
apportionable,  276. 

presumptimis  bearing  on  construction,  277» 
custom  and  usage  bearing  on  construction,  277 
eiidence  to  interpret  contracts,  278. 
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OonteActi  —  amblgiii^  In  oontncts,  S79. 

patent,  S79. 

Ifttent,  S79. 
]«z  lod  contractu,  S79« 
lex  ral  MtM,  279. 
lezfod,  279. 
situs  of  contracts,  280. 
contracts  set  aside  lor  fnnd,  418. 
ContribQtio&,  i84. 
Ckmtribatoiy  negligence,  886. 
Oonnsance,  178. 
Oonyenion,  178,  888. 
OonTeyance,  80. 
Gorodies,  88. 
Gorpontion,  19. 
187,24. 
powers,  24. 
priTileges,  26. 
dissolntion, 
Uability  for  torts,  188. 

power  to  make  and  take  commercial  paper,  289,  298-499L 
law  of  corporations,  841-885. 
definition,  848-888. 
dlfleranoe  from  partnenhip,  848 
kinds,  848. 

public  and  pri?ate,  848 

eleemosynary,  848. 

ciTil,  848. 

ecclesiastical,  848. 

Uy,  848. 

sole,  848. 

aggregate,  844. 
creation  of  corporation,  844. 

by  special  act,  844,  847. 

by  general  act,  844,  847. 
attributes  of  corporation,  844. 

perpetnal  snocession,  844. 

name,  845. 

seal,  845. 

sne  and  be  sued,  845. 

right  to  acquire  land,  845. 
irregular  and  defective  corporation,  848. 
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Oorponttoii,  dtlMnsklp  of  corporation,  846* 
foielgn  coiporattODSi  846. 
proniotBrSf  847* 
snbaorlptioii  to  stock,  847. 
aecnring  charter,  847. 
charter^  847-848. 

DarmoQth  College  case,  848,  854, 855. 
cbarter  and  poUoe  powers,  848. 
powers  of  a  corporation,  848. 
express,  848, 849. 
implMi,  848, 849. 
Ultra  Tires  sots,  849. 

of  private  corporation,  849. 

of  public  corporations,  850. 

power  to  acquire  its  own  stock,  850. 

of  another  company,  850. 
agents  and  officers,  851. 
directors,  851. 
stock,  858. 

capital  stock,  853. 
shares  of  stock,  852. 
transfers  of  stock,  852. 
preferred  stock,  852, 854. 
dlTldends,852,854. 
rights  of  shareholders,  858. 
rights  of  creditors,  858. 
dissolution,  855. 
Gonnter-daim,  218. 
CJonrts  — 

of  common  law  and  equity,  110, 118. 
of  piepoudre,  110. 
hundred  court,  110. 
county  court,  110. 
pleas  of  the  crown,  110. 
common  pleas,  110. 
king's  bench,  110. 
of  exchequer,  110. 
high  court  of  chancery,  111. 
exchequer  chamber,  111. 
House  of  Peers,  111. 
•  ass   ize  and  nisi  prlna.  111. 
military  courts.  111,  112. 
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Courts  —  marlUme  coorU,  lll^  118. 

of  private  or  special  Jariadlctloiit  111. 
ci  aqnlty,  proceedinga  In.    Sea  alao  Sqnl^y  1S6. 
Oorenants,  in  deeda^  79. 
to  atand  seized,  84|  86. 
action  oni  171. 
Coverture    See  Hnsbsad  and  Wife. 

effect  on  wlf e'a  propertjy  IM,  168. 
Crimes,  129, 148. 

natoM  of  crimeay  181. 

crime,  181. 

misdemeanor,  181. 

oflensea,  181. 

aospenslons,  181. 

punishments,  181. 

person  capable  of,  18S. 

principals,  188. 

accessories.  188. 

cUtoslflcatlon  of  crimes,  188. 

ollenses  against  God  and  religion,  188. 

offenses  against  pnbllc  Justice,  184. 

embecslementj  184. 

barratry,  188. 

maintenance,  188. 

champerty,  186. 

conspiracy,  186. 

perjury,  188. 

bribery,  188. 

embracery,  186. 
offenses  against  public  peace,  186. 

affray,  186. 

riot,  186. 

root,  186. 

unlawful  assembly,  186. 

forcible  entry  and  detainer,  186. 
offenses  against  public  trade,  186. 
offenses  against  public  police,  ete.,  187. 
offenses  against  IndlTlduals,  187. 

homicide,  187. 

manslaughter,  188. 

murder,  189. 
oflsnses  against  private  property,  140. 
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CrlmeB,  larceny,  140. 
robbery,  140. 
forgeryy  140. 
methods  of  punishment,  140. 
prosecntlon,  141. 
presentment,  141. 
indictment,  141. 
information,  141. 
appeali  141. 
process,  141. 
arraignment,  14S. 
pleas,  142. 
trials,  143. 
Judgment,  144. 
reprieve,  144. 
pardon,  144. 
Cross-examination,  S49,  261. 
Comnlative  dividend,  854. 
Cumulative  evidence,  228. 
Corator.     See  Guardian. 
Cnrtesy .    Bee  Beal  Property  • 
Customs,  general  and  particular,  18,  74. 
title  by,  98. 
in  construction  of  contracts,  242,  277 

Damages,  178, 190. 

special  and  general,  191. 
Damnum  absque  injuria,  874. 
Days  of  grace,  296. 
Death,  civil,  20. 

by  wrongful  act,  880. 
Debt,  98. 

action  of,  170,  171. 
Declaration,  186-192. 
Deeds,  77. 

kinds,  80-86. 
Defeasance,  82,  87. 
Defendant.    See  Code  Pleading. 

common  law  pleading,  166-170. 
Deforcement,  1 18; 
Del  credere  agency,  196. 

87 
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Demiirrer«  138.    See  Code  Ftoadlng,  217.| 

coumioii  law  pleading,  185|  186. 
Departure  In  pleading*  128. 
Depoettloiu  859. 
Dereliction,  78. 
Deaeent,  mles  of,  78, 888. 
Detinue,  116. 

action  of,  178. 
Dlgnltiee,  88. 
Deriee,  90,  898. 

executory,  64,  65. 
Diligence,  885. 
Directors,  851. 
DiBclaimer,  76. 
Discontinuance,  ISl, 
Discovery,  bills  of,  444-446, 498-5C0. 
Dispossession,  116, 118. 
Disseizin,  118. 
Distress,  108. 
Disturbance,  119,  188. 
Dividend,  854. 
Devise,  866. 

Docnments.    See  Bvidence. 
Domestic  relations,  856. 
Donatio  mortis  causa,  108. 
Dower,  53-58. 
Draft,  885. 
Dapliclty,  128, 184. 
Dying  declarations,  884. 

Easement,  82,  88. 

Ecclesiastical  oonrts,  pleadings  in,  209. 

Ejectment,  118, 178. 

Election  of  actions,  181* 

in  equity,  478. 
Embezzlement,  184. 
Emblements,  51, 55,92. 
Embracery,  185. 
Engrossing,  186. 
Equity,  899. 

defined,  127, 401.  ' 
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Eqalty,  distingidsbed  from  law,  402^  408. 

JorlsdicUon  of,  11,  408-405,  409. 

original  history  of,  408-406. 

maxims,  406. 

aocident,  410, 411. 

mistake,  412-418. 

fraud,  418-482. 
'  .acddent,  482. 

ooDtribotion,  485-488. 

general  arerage,  486. 

partnership,  489-444. 

discovery,  444-446. 

spedfle  performance,  447-456. 

compensation  and  damage,  456. 

interpleader,  456,  457. 

bills  qnia  timet^  457. 

bills  of  peacoi  459. 

in]anctions,  460-467. 

trosts,  467-469. 

mortgages,  469-471. 

assignments,  471. 

election,  478. 

satiBftetion,  478. 

cliarlties,  479-480. 

implied  trusts,  481. 

penalties  and  forleitores,  491. 

infants,  494. 

married  women,  496-498. 

bills  of  discovery,  498-^00. 

bills  to  perpetuate  testimony,  500. 

pecoliar  defenses  and  proof,  501-504. 

estoppel,  504-506. 

procednre  in,  127. 
Equity  of  redemption,^58. 
Escheat,  40,  78. 
Estate^* 

in  things  real,  45. 

of  inheritance,  46. 

estate-taU,  49. 

tail,  general  and  special,  50. 

tail,  male  general,  50. 

taU,  female  special,  50. 
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S0t«te  *  for  life,  M)»  51. 

for  life  after  possibility  of  Issne  extlncti  51. 
for  yearSf  58, 54. 
at  will,  55. 
at  BQfleranoe,  55. 
upon  condition^  46,  55,  56. 
in  ooparoenaryi  68. 
In  gage^  57. 
in  Taradio,  57. 
pledgOi  57. 
by  Btatate  merchant,  59. 
by  statute,  staple,  59. 
by  ellgit,  58. 

ms  to  time  of  enjoyment,  60. 
in  possession,  60. 
in  expectation,  60. 
M  to  number  of  owners,  67. 
in  seTeralty,  67. 
In  Joint  tenancy,  67. 
In  common,  69. 
of  Inheritance,  70. 
£8toppel,  equity  Jnrlsdletlon  of,  504-506. 
Estovers,  51. 
Bvldence,  880-264. 
proof,  828. 
demonstrative,  228. 
moral  evidence.  228. 
competent  evidence,  228. 
satisfactory  evidence,  228. 
cnmnlative  evidence,  228. 
corroborative  evidence,  228 
Judicial  notice,  228. 
grounds  of  belief,  228. 
evidence— 

direct  or  positive,  224. 
circumstantial,  224, 225. 
presumptive,  225. 
presumptions  of  law,  225. 
conclusive,  225-226. 
disputable,  226. 
presumptions  of  fact,  227. 
rules  governing  production,  22^ 
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Evldencey  relevancy,  297« 

most  oomepond  to  the  allegations^  298-280. 
substance  of  issue  need  only  be  proven,  280. 
burden  of  proof,  281. 
best  evidence,  281. 

primary  evidence,  881. 
secondary  evidence,  281. 
hearsay  evidence,  2S2-288. 
original  evidence,  2S2. 
exceptions  to  rule,  288-28S. 
admissions,  285-287. 
confessions,  287-288. 
evidence  excluded  from  public  polU^i  288. 
number  of  witnesses^  288. 
written  evidence,  289. 
statute  of  frauds,  289. 
eontradicted  or  varied  by  parol,  239-242. 
want  of  consideration,  240. 
fraud,  241. 

objections  forbidden  by  law,  241. 
interpreted  by  parol,  241. 
usage,  242. 
receipts,  242. 
Instruments  of  evidence,  248-244. 
written  and  unwritten,  248. 
attendance  of  witnesses,  248. 
subpoena,  248. 
subpoena  duces  tecum,  248. 
recognizance,  248. 
competence  of  witnesses,  244-246. 
parties  to  action,  244. 
persons  deficient  in  understanding,  248. 
children,  245. 

person  insensible  to  oath,  246. 
persons  infamous,  246. 
accomplices,  246. 

persons  interested  In  the  result,  246. 
examination  of  witnesses,  247, 258. 
direct  examination,  247. 

leading  questions,  247t  248. 

experts,  249. 

impeachment  of  witness,  249, 251, 258. 
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ETldenoe,  erons-eramlnatioii,  249, 251. 

privilege  of  a  wltneea  not  to  ao8wer»  260, 251. 
written  evidence,  258. 

public  docnmente,  358, 256. 
recordB  and  Jodlciai  writings,  256-259. 
private  writlngB,  259-264. 
prodnction  of,  260. 
alteration,  261, 262. 
0pollation,262. 
■nbacribing  witness,  262, 268. 
handwriting,  268, 264. 
Bxcbange,  81,  96. 
Bxecntionj  writs  of,  126, 182. 
Bxecntor,  101, 897. 
as  plaintiff,  158. 
as  defendant,  159. 

r. 

iralse  imprisonment,  879. 

Fealty,  22. 

Fee  —  defined,  46. 

simple,  46,  47. 

qnalilled  or  base,  47. 

conditional,  47,  48. 

limited,  49. 

tall,  49. 
Feoffment,  80. 
Fellow-servant  law,  862. 
Felony,  80. 
Fend,  85. 

Feudal  system,  86. 
Fictions  in  law,  109 
Fine,  87,88,98. 
Fines,  40. 
Fixtures,  29. 
Flotsam,  74. 

Forcible  entry  and  detainer,  186. 
Foreclosure,  59. 
Forestalling,  186. 
Forfeitures,  75. 
Forgery,  140. 
Fornication,  89. 
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Franchisesy  88 
Frank  marriagei  SO. 
Fraud.  888-886. 

actual  fraud,  888,  418. 

coDStmcttTe  fraud/888,  884,  424. 

evideDce  of,  241. 

effect  on  contract,  278. 

equity  jurisdiction  of,  418-482. 
Freeholds,  46. 

GayelUnd,  48, 44. 
General  Issne,  198. 
Gift,  81. 

title  by  gift,  95. 

cansa  mortis,  896. 
Government — kinds  of,  10. 
Grants,  60,  81. 

title  by  grant,  95. 
Guardians  «•  kinds,  88. 
Guardian  and  ward,  28,  869,  870. 

Habendum  clause,  78. 
Habeas  corpus,  20,  21, 116. 
Handwriting,  268. 
Hearsay  evidence,  282-288. 
Heir,  896. 

apparent,  70. 

presumptive,  70. 
Heirloom,  94. 
Hereditament — corporeal,  80. 

Incorporeal,  81. 
Heresy,  188. 
Herlot,  98, 94. 
Holographic  wills,  896. 
Homage,  22. 
Homestead,  58. 
Homicide,  187, 188. 
Hotchpot,  68. 
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HiiAbuid  and  wile,  864-866, 880. 
marriage,  88, 94,  864. 
dtaabUlttea,  864. 
rights  of  husband,  864. 

in  wife's  profMTty,  864,  868. 
wife's  eqntuble  separate  estate,  865. 
dower  and  curtesy,  61,  68,  68,  865. 
dlsabUltles  of  wife,  865,  866. 
contracts  of  wife,  866. 
liability  of  husband  for  same,  866. 
dlvoroe,  866. 
See  also  Ck>mmon  Law  Pleading,  164-156, 160, 161, 166 

Imparlance,  191. 

Impeachment  of  witnesses,  849,  261, 858. 

Imprisonment,  80. 

Incident,  75. 

Indenture,  77. 

Independent  contractor,  881. 

Indictment,  141. 
Indorsement,  898-894. 
Infant,  28,  84. 

capacity  to  contract,  268. 

capacity  to  commit  crime,  189. 

as  witnesses,  245. 

Uabillty  for  taxes,  844. 

equity  Jurisdiction  over,  494. 

See  also  Parent  and  Child,  Guardian  and  Ward. 
Information,  141. 
Inherit,  70,  896. 
Injunctions,  460-467. 
Innkeeper,  887. 
Inquisition,  148. 
Insaplty,  129. 
Insurance,  98. 
Interest,  97. 
Interpleader,  456,  457. 
Intestate  succession,  70,  896. 
Intrusion,  118. 
Issue,  123,202,218. 
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Jetsam,  74. 

Joinder  of  actions.    See  Common  Law  Fleadingi  and  Code  Pleading. 

Joint  tenancYy  67. 

Jointure.  68. 

Judgment,  kindSi  125, 183. 

tltie  by,  96. 
Jnry,  126. 


Kidnaping,  140. 
Kindred,  70-72. 
Knlgbtserrice,  89^40. 


Laborers,  29. 
LacheSi  408. 
Laity,  21. 
Land,  29,  80. 
Lapse,  76. 

legacy  lapsing,  898. 
Larceny,  140. 
Latent  ambiguity,  279. 
Law,  9. 

natural,  9. 

of  nations,  9. 

divine,  9. 

municipal  or  civil,  10. 

parts  of  a  law,  11. 

division  of  the  laws  of  England,  12. 

common  or  unwritten  law,  12. 

civil  law,  14. 

common  law,  15. 

written  or  statute  law,  16. 

object  of  laws,  16. 
Law  terms  and  maxims,  682-^1. 
Lease,  68,  81. 
Legacy,  102, 896. 
Legitimacy,  28. 
Lex  domicilii,  279. 
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Lex  forl«  999. 
Lex  loci  contnctas,  879. 
Lex  loci  rei  sitae,  379. 
LiM,  115»  877,  878. 
Liberty,  political,  19. 

of  press,  878. 
License,  88. 

Lien  of  unpaid  vendor,  812, 818. 
Ligan,  74. 
Limbs,  20. 

Limitation  in  law,  66,  57. 
Liyery  in  law,  81. 

of  seisin,  46,  61,  81. 

Magna  charta,  20. 
Maintenance,  185* 
Malicious  miscbief.  140. 
Malicious  prosecution,  879. 
Manslaughter,  188. 
BCarriage,  28, 40. 

effect  on  wife's  property,  164-155, 166. 
Married  woman.    See  Husband  and  Wife. 

equity  Jurisdiction  of,  496. 
Master  and  servant,  22,  868-862. 

master  defined,  868. 

distinguished  from  principal,  868. 

servant  defined,  869. 

relationship  based  on  contract,  869. 

serrant  may  abandon  contract,  869. 

master  may  discharge  servant,  869. 

wrongful  discharge  of  servant,  860. 

wages,  860. 

termination  of  contract,  861. 

knowledge  of  trade  secrets,  861. 

duty  of  master  to  servant,  861. 

servant's  liability  to  master,  861. 

servant  adopts  risks  of  employment,  862. 

duty  of  master  In  selecting  servant,  862. 

fellow-servant  law,  862. 
Maxims  In  equi^,  406-409. 
Mayhem,  114,  877. 
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Mergeri  66. 

Misdemeanor,  16, 181. 

IfispriBons,  181-184. 

Misjoinder.    See  Common  Reading. 

Mistake — in  pleading.    See  Common  Law  Pleading. 

in  contracting,  271. 

equity  JnriBdiction  of,  412-418. 
Monopoly,  186. 
Mortgage,  57,  58,  59,  469-471. 
Mortnaries,  94.  ^ 

Mortnnm  vadlnm,  58. 
Mnrder,  189. 

HativeB,  rights  of,  81. 
Necessaries  of  an  Infant,  808. 
Negligence,  884-887. 

contributory,  886. 

comparative,  886. 

Impnted,  887. 
Negotiability,  885,  887, 991. 
New  assignment,  800. 
NobUlty,  81 
Nonjoinder.    See  Common  Law  Pleading. 

Nonsnlt,  121. 
Nndnm  pactum,  96. 
Nnisance,  108, 118,  887-889. 
Nnncnpative  will,  894. 

Occupancy,  title  by,  78. 

Offices,  88. 

Offenses,  181-148.    See  Criminal  Law. 

Ouster,  117. 

from  freeholds,  117. 

from  chattels  real,  118. 

in  ejectment,  179. 
Owling,  186. 
Oyer,  191. 
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P. 

Fiinphemalta,  95. 
PArceneny  68. 
Furdon,  144. 
Fu«iit  and  child,  867,  868. 

rights  of  parents,  867. 

duties  of  parents,  867,  868. 

liabilities  of  parents,  868. 

emancipation  of  child,  868.  • 
FarticQlar  estate,  61. 
Parties  to  actions.    See  Code  Pleading. 

See  Common  Law  Pleading. 
Partition,  81. 
Partnership,  8S6-881. 

defined,  827. 

distinguished  from  corporations,  827. 

distlDgaished  from  Joint-tenancy,  827. 

dlstingnished  from  tenancy  in  common,  897.  * 

how  formed,  827. 

kinds,  827. 

who  may  be  partners,  828. 

kinds  ef  partners,  828. 

contract  of  partnership,  828. 

partners  as  agents,  829, 880. 

rights  of  partners,  829. 

partnership  property  and  assets,  829. 

implied  partnership,  880. 

contracts  and  torts  of,  880. 

how  terminated,  880. 

notice  of  dissolution,  880,  881. 

lien  creditors,  881. 

assets  on  dissolution,  how  applied,  881. 

equity  Jurisdiction  of  partnership,  489-444. 
Passenger.    See  Common  Carriers. 
Pasture,  common  of,  84. 
Patent,  98. 

Patent  ambiguity,  279. 
Penalties  and  forfeitures,  491. 
Perjury,  185. 
Perpetuating  testimony,  600. 
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• 


F^rsonSj  19. 

Fetitlon.    See  Code  Pleading. 

Petition  of  right,  80. 

Petit-serjeantry,  48. 

Piracy,  188. 

Piscary,  common  of,  84. 

Plaintiff.    See  Code  Pleading. 

See  Common  Law  Pleading. 
Plea.    See  Common  Law  Pleading. 
Pleading.    See  Code  Reading. 

See  Common  Law  Reading. 
Praemnnire,  184. 
Precedents,  18. 
Promises  in  deed,  77. 
Prescription,  74. 
Prerogative,  21. 

title  by,  es. 
Presentment,  141. 
Presumptions  — 

of  law,  2S6,  2S6,  877. 

of  fact|  286. 
Price,  806. 
Premier  seisin,  40. 
Principal.    See  Agency. 

See  Crimes,  188. 
Private  relations,  22. 
Privity,  286, 268. 
Prolixity,  186. 

Promissory  note.    See  Commercial  Paper. 
Property,  29. 

Prosecation,  141.    See  Criminal  Law. 
Protest,  99.    See  Commercial  Paper. 
Public  relations,  21. 
Publication.    See  Libel  and  Slander. 
Punishment,  181, 182. 

Quia  timet  bills,  467. 


Rape,  189. 

Beal  covenants,  79. 
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Beal  property,  87, 90. 
property,  29. 
things  personalt  99. 
things  real,  99. 
land,  29. 
flztores,  99. 
tenementy  90. 
hereditament,  SO 
kinds  of  things  real,  90,  94. 
corporeal  hereditaments,  90. 
Incorporeal  hereditaments,  91. 

adTowson,  91. 

tithes,  91. 

common,  91. 

riglitof  way,  91. 

common  of  pasture,  99. 

common  of  piscary,  99. 

common  of  tnrhary,  99. 

common  of  estover,  99. 

ways,  89. 

eaaementSj  92. 

easement  of  light  and  air,  99. 

easement  of  water,  99. 

easement  of  snpport,  99. 

easement  of  party  walls,  99. 

offices,  98. 

dignities,  99. 

franchises,  99. 

corodles,  99. 

annnity,  94. 

rent  seirlce,  94. 

rent  charge,  94. 

rent  sec.  94. 

rent  of  assize,  94. 

rack  rent,  84. 

fee  farm  rent,  94. 
tenure  of  things  real,  84-46. 
doctrine  of  tenures,  95. 
feud  fiefs  or  fees,  95. 
feudal  system,  35-^7. 
ancient  English  tenures,  98. 

tenure,  98. 
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Beal  property,  tenement,  88. 

tenant,  88. 

services,  88. 

free  service,  88. 

base  service,  88. 

certain  service,  88. 

uncertain  service,  88. 

tenements,  89. 

frank  tenements,  89. 

villenages,  89. 
tennre  in  chivalry,  89. 
tennre  in  free  sogage,  89. 
tenure  in  privileged  vilienage,  89. 
grant  and  consequences  of  kniglithood,  89. 
tenure  by  grand  serjeanty,  40. 
tenure  by  comage,  41. 
escuage  or  scntage,  41. 
modem  English  tenures,  41-45. 
free  and  common  spcage,  41. 
petit-serjeanty,  48. 
tenure  in  burgage,  48. 
borough,  English,  44. 
gavelkind,  44. 
villeins,  44. 
pure  vilienage,  44. 
copyhold  tenures,  45. 
privileged  vilienage,  45. 
ancient  demesne,  45. 
f  rankalmoigne,  45. 
estates  in  things  real,  45. 

quantity  of  interest,  46-eo. 

freeholders,  46. 

estates  of  inheritance,  46-50. 

fee  simple,  46. 

limited  fees,  47. 

base  or  qualilled  fees,  47. 

conditional  fees,  47* 

fee-tail,  47. 

reversion,  49. 

tail  general,  49. 

tail  special,  50. 

taU  male  general,  50. 
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Beal  property,  tall  female  epeclel,  80. 

frank  marriage,  50. 

estates  not  6t  Inherltanoe,  50-0. 

estate  for  life,  50. 

tenancy  In  tall,  after  possibility  of  Issue  extinct,  61. 

taiancy  by  tbe  cnrtesy,  51. 

tenancy  in  dower,  52-M. 

homesteads,  58. 

estates  less  than  freeholds,  8S» 

estate  in  years,  58-54. 

estate  at  will,  55. 

estate  npon  condition,  56. 

estate  upon  condition  implied,  65. 

estate  npon  condition  expressed,  56« 

condition  at  law,  56. 

condition  in  deed,  58, 

limitation,  56. 

conditional  limitation,  67. 

collateral  limitation,  57. 

mortgage,  58-60. 

TlTum  vadium,  57. 

mortaum  vadinm,  58. 

elegit,  60. 
time  of  their  enjoyment,  60-66. 
estate  In  possession,  60. 
estate  In  expectancy,  60. 
remainder,  60-66. 
▼ested  remainder,  61,  69. 
contingent  remainder,  61>.69. 
rale  In  Shelley's  case,  68,  64. 
executory  devise,  64, 65, 66. 
reversion,  66. 
number  and  connection  of  the  tenants,  66-^. 
estate  in  severalty,  67. 
Joint  tenancy,  67. 
coparcenary,  68. 
estate  in  common,  69 • 
title  to  things  real,  69. 
title  by  descent,  70-78. 
title  by  purchase,  78. 
title  by  escheat,  78. 
title  by  occupancy,  78. 
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Beal  proper^,  allnvion  and  dereliotton,  78. 
title  by  prescriptloD,  74. 
title  by  f orfeitare,  76. 
title  by  alienation,  75, 76. 

deed|  77. 

matter  of  record,  77. 

special  castom,  77. 

devise,  77. 

iodaction,  77. 

form  of  deed,  78. 

parts  of  d^ed,  78»  79. 

conveyances,  80. 

feoffment,  80. 

livery  of  seision,  81. 

livery  in  laWf  81. 

gift,  81. 

grant,  81. 

lease,  81. 

exchange,  81. 

partition,  81. 

release,  81. 

oonflrmation,  81. 

surrender,  83. 

assignment,  89. 

defeasance,  88. 
ase  or  tmst,  82. 
shifting  nse,  82. 
qiringlng  nee,  88. 
fntnre  use,  84. 
^resa^tingnse,  84. 
statate  of  uses,  84,  88. 
covenant  to  stand  seised  \o  use,  8& 
tmst,  86. 
title  of  lands,  87. 
oommon  recovery,  88. 
alienation  by  special  custom,  89. 
alienation  by  devise^  89. 
wUls,  90. 
Bebntter,  202. 
Becaption,  107, 876. 
Beceipts,  242. 
Becogniiance,  87. 

88 
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BedAndvm  danse,  78. 

Bafreah  memory  of  wltaaes,  Ma,  sat. 

Bagiatntlon  lawft  77. 

Bagrattiiigt  isa. 

BejoiDder,  201. 

Balationahip,  78. 

Balease,  81. 

Balief  8«  40. 

Bamainder,  60-44. 

vested,  61,  62. 

contingent,  61 -aa,  88. 
Bamititor,  106. 
Benta,  kinds,  84. 
Bepleader,  90S. 
Beplerln,  108-116, 178,  a09. 
Beplication,  197-SOl. 
Beporta  of  BngUsli  decisions,  14. 
BeprieTe,  144. 
Baprisal,  876. 
Bescae,  184. 
Bespondendnm,  98. 
Betainer,  108. 
Beveralon,  49,  80,  66. 
Bent,  186. 
Beanlting  trnsta,  84, 

See  Troats,  467-469. 
Blot,  186. 
Blghta  of  peraona,  19. 

natoral,  19. 

abaolate,  19,  80. 

of  personal  liberty,  90. 

personal  security,  90 

private  property,  90. 

relative  rights,  91. 

of  things,  99. 
Bight  of  common,  89. 
Bight  of  way,  89. 
Bobbery,  140. 
Boman  law,  14  . 
Boat,  136. 
Bole  in  Shelley's  case,  68,  64. 
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Sales,  96, 806-316. 
Bale  defined,  808. 
capacity  of  parties,  808. 
infants,  808. 
necessaries,  808. 
formation  of  a  sale,  804. 
statute  of  frands,  804« 
what  may  be  sold,  804-6. 
price,  806. 
oonditions  and  warranties,  806, 806, 816. 
right  to  sell,  806. 

tmyer  shall  have  quiet  possession,  806. 
free  from  any  charge,  806. 
fitness  for  use,  806. 
merchantability,  807. 
breach  of  warranties,  816. 
sale  of  unascertained  goods,  807. 
sale  of  ascertained  goods,  808. 
rule  when  title  passes,  808-810. 
delivery  of  goods,  810-812. 
acceptance  of  goods,  813. 
rights  of  unpaid  vendor,  812-816. 
Uen,  812,  818. 

stoppage  in  transitu,  818-816. 
when  vendee  refuses  to  axept,  816. 
rights  of  vendee,  816. 

breach  of  warranty,  816. 
Satisfaction,  478-479. 
Scutage,  41. 
Seduction,  189. 
Seisin,  81. 

in  curtesy,  61. 
Self-defense,  107. 
Servant.    See  Master  and  Servant. 
Set-off,  197. 
Share  of  stoclc,  863. 
Shelley's  case,  64. 
Shifting  use,  76. 
Simony,  188. 
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Situs  of  contracts,  27ft-280. 

Slander,  115,  877,  878. 

Smoggling,  186. 

Socage  tenures,  41, 44. 

Specialtar,  270. 

Specific  performance,  447-466. 

Spoliation,  262. 

Springing  use,  82. 

State,  ctvil,  21. 

Statute  law,  16. 

de  donls  conditionalibns,  48. 

of  Westminster,  48. 
SUtnte  of  frauds,  289, 270,  271. 
Statute  of  uses,  86. 
Stock,  852. 

Stoppage  in  transitu,  818-816. 
Subornation  of  perjory,  186. 
Subtraction,  119. 
Succession,  title  by,  94. 
Suit,  109. 

Surety's  contribation,  486-487. 
Surplusage,  186. 
Surrebutter,  202. 
Surrejoinder,  202. 

T. 

Tail,  estotes  tail,  47-60. 
Tenant  in  fee-simple,  47. 

for  life,  60 

per  autre  vie,  60. 
Tenants  in  common,  69. 
Tenancy,  various  esutes  in,  66-69. 
Tenement,  80, 88«  89. 

dominant,  82. 

servient,  82. 
Tenendum  clause,  78. 
Tenure  of  estates,  84,  88-46. 
Testament,  90,  100.    See  Wills. 
Testimony.    See  Evidence. 
Things  real,  46. 

personal,  90. 
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Threats^  114. 
Tithes,  81. 

Titles  iD  landf  how  acquired,  69-70,  93. 
by  occnpancy,  92. 
by  accessionsi  98. 
by  prerogative,  98. 
by  forfeiture,  98. 
by  custom,  98. 
by  succession,  94. 
by  marriage,  94. 
by  Judgment,  96. 
by  gift  or  grant,  95. 
by  bankruptcy,  100. 
by  testament,  100. 
by  administration,  100. 
Torts,  liability  of  corporation  for,  167. 
liability  of  one  who  directs,  167. 
committed  by  several,  168. 
death  of  tortfeasor,  169. 
laws  of,  871-888. 
tort  discussed,  878. 
tort  distinguished  from  crime,  878. 
torts  and  contracts,  878. 
elements,  874. 

injuria,  874. 

damnum,  874. 

damnum  absque  Injuria,  874. 
who  are  liable,  874. 

infants,  874. 

lunatics,  874. 

married  women,  876. 

corporations,  876 

Joint  tortfeasors,  876. 

volenti  non  tit  injuria,  877 
redress  of  torts  — 

by  act  at  parties,  877. 

recaption  or  reprisal,  877. 
rights  impaired  by  torts,  877. 

absolute  rights,  877. 

threats,  877. 

assault,  877. 

battery,  877. 
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Tortot  woandloKi  877. 
maybem,  877. 
sUkDder,  877,  878. 
libel,  877,  878. 
personal  liberty^  879. 

false  imprlsoiimeiity  879. 
arresty  879. 

malicloos  prosecution,  879, 880. 
relative  rights,  880. 
marital  relations,  880. 
death  by  wrongful  act,  880, 
master  and  servant,  881. 
Independent  contractor,  881. 
oonfldential  relations,  881. 
neglect  of  olBcJal  duty,  882. 
coorts  of  general  and  limited  Jartsdlction,  883. 
personal  property,  888. 
trespass,  882,  888 
conversion,  862,  888 
frands,  888, 884. 
actual,  888,  884. 
constructive,  888,  884. 
negligence,  885-887. 
proximate  cause,  886. 
degrees  of  care,  885,  886. 
contributory  negligence,  886,  887. 
comparative  negligence,  886. 
Imputed  negligence,  887. 
nuisances,  887-889. 

public  or  private,  888. 
nuisances  per  se,  888. 
elements,  888. 
locality  of,  888 
Treason,  184. 

Trespass,  115, 118, 177,  178,  882. 
Trial,  124,  148. 
by  record,  124. 
by  inspection,  184. 
by  certificate,  124. 
by  witnesses,  124. 
by  wager  of  battle,  124. 


k 
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Trial,  by  wager  of  law,  124. 

by  jnry,  124, 148. 

by  ordeal,  148. 

by  fire,  148. 

by  water,  148. 
Trover,  116, 176. 
Tmsta,  86.    See  UseB  and  Tmsta. 

implied,  481-491. 

resulting,  4. 

equitable  Jnrisdiction  of,  467-489. 

U. 

Ultra  vires  acts  of  corporations,  849. 

Undue  influence,  272. 

Unlawful  assembly,  186. 

Usage,  74,  277  • 

Uses  and  trusts,  82,  88,  84.    See  Trusts. 

shifting,  84. 

springing,  84. 

future,  84. 

resulting,  84. 

statute  of,  84. 

covenant  to  stand  seized,  84. 
Usury,  97. 


Variance,  189. 
Venue,  121, 182. 
Verdict,  176. 
ViUein,  44. 
Villeinage  pure,  44. 
privileged,  46. 
Villein  socage,  46. 
Vivum  vadium,  67. 


T. 


W. 


Wager  of  batUe,  trial  by,  124. 
Ward.    See  Quardlan  and  Ward. 
Wardship,  40. 
Warranty  in  deed,  78,  79. 
in  sales,  806-807,  816. 
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Waste,  119. 

Way,  at. 

Wife.    See  Hnabaiid  and  Wife. 

WlUa,  f  onn,  90-100, 894. 

how  constnied,  90, 896. 

who  may  make,  100,  898. 

how  voided,  101,  894,  896. 

In  equity,  478-478. 

bologimphic,  896. 

nnncnpative,  894. 
Wltneae.    See  Bvidenoe. 

number,  288. 

attendance,  248, 844* 

competency,  844-848. 

examination  of,  247-899. 

croaa-examination,  249, 280. 

experto,  249. 

prlTllege  not  to  answer,  260, 261. 
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